PROPERTY OUTLINE



i. What is property?

	A.  Characteristics of property

		1. Certainty - productivity - enforceability - fairness

		2. possessory rights don't equal property rights

		3.  Posner on property rts:  universality - exclusivity - transferability - use

		4.  Property rts are relative, not absolute, can't unreasonably injure other

	B.  the law makes a res property.  Property is the legal relationship among people to things.  It involves 			the control, use and transfer of resources.  Property is what the law says it is.

	C. Types of property rights

		1. Fee Simple absolute - one person completely owns

		2.  mortgage - bank owns part, can foreclose

		3.  tenant - has tenant interest

		4.  future interest - i.e. life estate followed by remainderment

		5.  mineral interests - split property vertically

		6.  air rights - i.e. condo

		7.  public interest - i.e. zoning

		8.  interest of st/local/natl. govt. - tax liens

		9.  easements

		10.  restrictive covenants

	G. Cases - limitation on absolute rights

		1. State v. Shack   - rts of migrant workers to receive social worker guests on farmer's land, deals 			w/limits on exclusivity, changes definition of trespass,  case shows use basis other than const. rts 			to decide if other basis is available.

	H. Cases - Standing to sue

		1.  Sierra Club v. Morton - Sierra Club tried to stop development w/o establishing standing.  			Wanted not to have to show indiv injury so anyone could sue.  Ct said no b/c can't get good 			representation if people don't have direct stake.  Douglas dissent - trees should have lawyers - 			guardian ad lidem - guardian appointed to represent interest.  Sierra asked for declaratory 			judgment, which is like an advisory opinion - rarely given, usually have to do and find out later if 			ct. thinks is OK.

		2.  Lujan v. Defenders - Defenders tried to enforce Endangered Species Act on US-funded 			projects abroad.  Ct said no standing to sue, said should be very strict instruction for standing to 			avoid unlimited litigation.



ii.  Attributes of Property

	A.  Property as Natural rt - even primitive societies had personal property, adherence to unenforceable 		law leads to creation of law, if outlaw private property, doesn't work b/c not natural (ie Prohibition)

	B.  Property as necessary for freedom - Lippman - moderate & sufficient property req'd for freedom, 			need a middle class or otherwise people afraid to stand up for rts in fear of destitution.

	C. Cases - property rts vs indiv rts

		1. Jones v. Alfred H. Mayer Co. - can't not sell due to race, rt of transferability can be ltd by 			statute, predecessor of Fair Housing legislation,



iii.  Traditional Objects and Classifications of Property

	A.  Edwards v. Sims - cave possibly running under neighbor’s land, judge (Sims) ordered survey.  Writ of  prohibition keeps case from being heard, what Edwards wanted.  Discovery and conquest not sufficient for ownership (dissent thinks is).  Ad coelum doctrine - he who owns surface owns all above & below, what can reasonably use or develop.



iv.  Non-Traditional Objects and Classifications of Property

	A.  Moore v. Regents - rts of patient whose blood was taken & used to make commercial cell line worth much $.  Ct. decides against conversion charge to prevent huge litigation.  W/conversion, entitled to recover from all who use in unauth. manner, would inhibit research.  So , ct adapted another statute to fit (medical waste).  Case of where legislation dealing w/problem would be better solution.



v.  Role of Property in Society/What Lawyers Do

	A. Conquest and Dominion

		1. Johnson v. McIntosh - asked can Indians deed land and is their deed superior to gov’t patent 			deed.  Ct. said U.S. gov’t has superior deed - entire title w/all rts of property, Indians only had rts 			of occupancy, cant transfer title don’t have, like lease terminable at will of lessor,  rt of conqueror 			is enough, if didn’t enforce, bad policy ( no gov’t deeds good)

	

	B. Constitutional Limitations

		1. Shelley v. Kraemer - ended enforceability of racially restrictive covenants, can’t enforce private 		covenant. w/o involving state, state not allowed to enforce.



vi.  Finding - deals w/possession, rather than normal means of acquisition of property (sale, gift, inheritance), is an aberration

	A.  Finding protects true (original) owner first.  Most finding rules are to protect the owner and/or make 		it easier for owner to reclaim possession.

	B. Actions for recovery

		1. Replevin - want actual property back

		2.  Trover - $ is OK instead of actual property

	C. Objects placed on land by nature’s forces

		1. Goddard v. Winchell - aerolite case,  Goddard (owner of locus in quo) said embedded in soil, so 		part of locus in quo;  Winchell purch’d from Hoagland who took from Goddard’s property, 			claimed occupancy - if find object w/no prior legal owner, belongs to finder;  Winchell not BFP 			b/c knew how Hoagland got, since natural deposit, went to Goddard

	D. Recovery of cargo from abandoned ship

		1. Eads v. Brazelton - sunk boat case, Brazelton was 1st possessor but didn’t establish occupancy, 			so ct let Eads (who did work on shipwreck) have ownership.  Must reduce to your control, 			Brazelton just put buoy over & left.

	E. Wild Animals

		1. Pierson v. Post - discovering wild animal isn’t possession, must reduce to your control.  Fox 			hunter doesn’t own fox he was chasing; guy who shoots it & carries it away does.

	F.  Lost property

		1. General view

			a.Armory v. Delamirie - finder has best rt other than real owner, chimney sweep boy has rts 				of possession over goldsmith, early example of punitive damages

			b.  Bridges v. Hawkesworth - deals w/ constructive possession - idea that you own everything 			on your land, even if you don’t know about it.  Even  though Hawkesworth owned shop, ct 				said Bridges has rt of possession b/c found on floor, affirms finder as next best possessor to 				real owner.

		2. rival claims of finder and locus in quo

			a.  South Staffordshire v. Sharman - goes against Bridges, says if found in private vs. public 				space, owner of locus in quo gets before finder; rings buried in mud similar to meteorite 				embedded in soil - part of locus in quo; possibly master/servant relationship - traditional view

			b.  Hannah v. Peel - if owner of locus in quo doesn’t occupy locus in quo, and object found is 				loose (brooch in window), finder gets (not owner of locus in quo) - modern view

		3. lost vs mislaid

			a.  McAvoy v. Medina - purse found in shop (public place) on table, possession goes to shop 				owner, not finder.  LOST vs MISLAID.  Mislaid shows may have deliberately left, give to 				owner of locus in quo so true owner knows where to go to retrieve.

			b.  Schley v. Couch - money found buried, introduces treasure trove theory, ct said must 				choose between lost & mislaid, buried = mislaid b/c original owner probably meant to 				retrieve at later date, so goes to owner of locus in quo, not finder.  W/ treasure trove, would 				go to finder.  Also not treasure trove b/c not like treasure trove - cash, not gold bouillon.

		4. private vs public place - sometimes to owner of locus in quo b/c that is where true owner will 				look for it

		5. lost vs abandoned property

		  Property is abandoned if  the owner shows 

		       1)intent to abandon and 

			2)performs an act of abandonment.  The finder/first possessor of abandoned property 			becomes the new owner, with the prior owner having no further rights to the property (new chain 			of ownership).  Can abandon only personal property, real property has responsibilities so can’t 			abandon it.

	

	G.  Statutory Rules for finding/acquiring ownership of lost goods

		 - EX: NY statute.  Combines lost & mislaid property, gives statute of lims, must give to police, 			finder gets if true owner doesn’t claim.



	H.  Finding Issues Summarized:

		1. Place where found - public vs private

		2. How true owner parted w/possession - abandoned, lost, mislaid

		3. Condition in which property found - loose, embedded in soil

		4. Who was 1st possessor

		5. Master/servant or agent/master relationship

		6. Treasure trove - to finder, even if trespasser

		7. Statutory issues - tend not to separate lost/mislaid



vii.  Bailments

	A.  Definintion

		1. transfer of possession of personal property w/o transfer of ownership for accomplismt of 				particular purpose.

		2. Real property equivalent is landlord/tenant.

		3. bailee must have knowledge of possession

		4. legal title in bailor, possession in bailee

	

	B.  Express and implied agmts

		1. Usually based on contract ( ie rental car), where no written contract , use implied contract (ie 				dry cleaners)

		2. Cases  - self-service parking in attended area 	

			a.  Parking Management v. Gilder - asks is it bailment if you keep key at park & lock - retain 					dominion & control;  ct didn’t say if was bailment, said protection owner could assume 					had was not given



	C.  Implied in law agreements

		1. constructive bailee - acquire possession through trickery or fraud or find lost property know 				belongs to another

		2. involuntary bailee - owner accidentally leaves w/person, who subsequently discovers his 				possession

			- Involuntary bailees - if no assumption of dominion & control, no bailment

		3. Case - misdelivery of found item 

			a.  Shamrock Hilton Hotel v. Caranas - case of misdelivery, lost & found is implied bailment, 					luxury hotel held to reasonably expect expensive jewels in purse

	D. Responsibilities of bailee:

		1.  absolute liability for misdelivery

		2.  one in possession is liable for negligence.

		3.  usually only responsible for what could reasonably expect to be contents of bailed item

			a.  Ampco Auto Parts v. Williams - unusual contents of trunk not covered by bailment of car.

		4. per legalines:

			a. general rule - exercise reasonable care under the circumstances to protect and preserve, 					plus any specified special duties

			b. rt to compensation - not entitled to any except for any actual expenses reasonably 						necessary to protect or preserve not caused by bailee’s improper use

			c. limitations on bailee’s liability - parties can’t eliminate reqmt of 

				1. good faith

				2. diligence

				3. reasonable care

			   but can limit to reasonable standard

			d. misdelivery - absolute liability for improper delivery, =conversion, not based on 						negligence



	viii.  Bona Fide Purchase

	A.  Bona fide purchaser w/o notice - who in good faith purchases for value w/no notice of defect in title

	B.  law has to determine if protect BFP or owner

		1.  if rascal is thief, protect owner b/c thief has no title to transfer

		2.  if owner aware of rascal, equitable estoppel recovery from BFP, owner loses

	C.  Fraud in inducement vs fraud in execution

		1.  fraud in inducement - creates VOIDABLE title, if intend to part w/title

		2.  fraud in execution - creates VOID title - trick into signing away deed by saying is not deed, no 				intent to pass title

	D.  Porter v. Wertz - painting taken by Wertz/Von Maker, sold to Feigan (art dealer); not fraud in 		inducement b/c no intent to pass title, not equitable estoppel b/c 1) Wertz not art dealer 2) Feigan not 		BFP(didn’t get from other art dealer), 3) Feigan made no effort to check title.   No indicia of ownership 		= no transfer of title intended.

	E.  Sheridan Suzuki v. Caruso Auto Sales - is Caruso BFP? no, b/c knew stat reqs & took chance 	anyways.  If no intent to sell (Suzuki cancelled before st could issue title), fraud in execution, void title.



ix.  Unauthorized Possession

	A.  Adverse possession requires OCEAN

		Open

		Continuous

		Exclusive                        also hostile

		Adverse

		Notorious    Possesion

	B. Possession as Ownership as to 3rd parties

		1.  Anderson v. Gouldberg - Anderson cut trees on true owners land, Gouldberg tried to take from 			Anderson.  True owner could replevy from either unless estopped (ie watched cut).  First taker has 		better rt than anyone but owner. (RECOVERY ALLOWED)

		2.  Russell v. Hill - pl bought logs from person who didn’t own land (prior recording = 				constructive notice).  Def stole logs from pl.  Ct. ruled pl couldn’t recover, jus tertie - rt in 3rd 			party; BAD ruling b/c could lead to endless series of unlawful seizures (RECOVERY NOT 			ALLOWED)

	C. Acquisition of Title by Adverse Possession

		1. Chapin v. Freeland - stat of lims, tacking is allowed; new original title if possess past statute 				time - purchaser after statute has run

		2.  O'Keefe v. Snyder - for chattels, visible open & notorious possession req’d.  When does stat of 			lims start? - time of crime or time of discovery?  ct says discovery, but must prove due diligence 			to find possessor.  Conflict of laws can affect outcome - PERS PROPERTY



x.  Improving Another's Property by Mistake (Accession)

	A.  Title by taker depends on

		1. nature of taking

			a. willful taking - taker acquires no title, owner gets benefit of improvement even if 						significant

			b. innocent taking - would allowing orig owner to keep title be gross & apparent injustice

				 - if taker is given title, orig owner allowed damages 

				1. Wetherbee v. Green - hoops case, must prove disproportionately large improvement, 						trespass in good faith, maybe change in nature.  Ct is rewarding labor.

		2. value of improvement - must be substantial for title to pass

			a.  Isle Royale Mining Co. v. Hertin - no accession or rt to price of improvement if can’t show 			significant improvement - this case was trees to cordwood, no signif. change.

		3.  Hardy v. Burroughs - built house on wrong lot, owner of lot built on liable for value of house if 			takes possession.

	B. Damages

		1. willful taking - if sue for conversion rather than recovery, get FMV

		2. innocent taking - get value of property before enhancement

		3. if owner has recovered property, trespasser has no cause of action, even if improved



xi.  Donative Transfers

	A. Definition - voluntary transfer of property w/o consideration

	B. Inter vivos gifts

		1.  Volitional transfers require:

		 	a. intent - subjective, determined by outward manifestations (ie statements)

			b. delivery

				1. must give up dominion and control

				2. tangible chattels

					a. physical delivery reqd, unless donee already possesses

					b. written conveyance may work in lieu of physical delivery

				3. intangible chattels

					a. symbolic delivery - ie give stock certificate or bank passbook

					b. written conveyance

			c. acceptance - presumed if benefit to donee

			d. no rt to revocation

			 - if delivery is easy, symbolic/constructive delivery isn’t enough

			 - delivery is evidence of intent

		2. Cases - Delivery problem

			a.  In re Cohn - husband gave wife shares of stock for birthday, didn’t have actual possession 				b/c were at his office; ct said delivery of signed instrument of gift was sufficient b/c delivery 				was infeasible due to distance.  Need to consider if really gave up dominion & control (husb 				wanted shares consol for pwr in BOD elections.)

		3. Cases - where donor retains chattel

			a. Gruen v. Gruen - gift of painting w/intent to possess for lifetime; father kept life estate & 				gave remainder to son, most wife could get is life estate.  Letter showed intent. Will would 				have been easier.  Once remainder is given, can’t revoke - father only has life estate even if 				changes mind later

		4.  Future gifts not usually binding - no delivery

		5.  relationship of delivery/intent - flip sides of same coin.  If strong, obvious intent, weak delivery 		will do - ie. symbolic or contructive delivery, “instrument of gift”; if delivery easy, symbolic 			delivery won’t do.

	C. Gifts causa mortis - 

		1. made in contemplation of imminent death

		2. revocable if

			a.  fail to die of apprehended peril - if let keep reasonable period after recover, irrevocable

			b.  if donee dies before donor, automatically revoked

			c.  if change mind before death

		3.  Problems w/ gifts causa mortis

			can cause fraud like old will types no longer allowed (nuncapative will - oral soldier & sailor 				will; holographic will - in own handwriting)

		4.  still need

			a. intent

				   1. for present transfer

				   2. violates statute of wills if for transfer at death

			b. delivery - stricter than for inter vivos gifts

				   1. constructive delivery - usually not sufficient 

				a.  Fostor v. Reiss - will said $1 to husband, rest to kids & grandkids; before surgery left 					note in drawer telling husband where everything ($) was.  Husband gathered money 					before wife died, she never became conscious/renounced. Intent there, but delivery not - 					didn’t even deliver note directly.  He wouldn’t have even possessed before death if she 					didn’t tell him where hidden. Ct assumes she was in coma after surgery, so couldnt 					revoke.

				b.  Scherer v. Hyland - gift causa mortis for suicide? ct says yes, did all could for intent, 					need for delivery is lessened.  Even endorsed check, final act needed to do other than 					place in hand.

				   2. joint accounts

				a.  In re Estate of Michaels - with joint a/c, person w/legal title (joint tenant) usually 					wins.  Bank has right to fully disburse to joint tenant w/o liability to other parties.  Other 					party must meet burden of proof w/ clear and convincing evidence.  Can prevent other 					party from spending by

					1. getting stop order

					2. constructive trust - joint tenant is holding in trust for other party, will eventually 						have to pay out

					To do so, must prove was for business convenience only.  In this case, intent was clear, 						b/c he was only son who stayed home.  Delivery was contract with bank and use of 						statutory language.  Joint a/cs work as exceptions to statute of wills, act as “poor man’s 						will”.  If rival claimants, equitable title might not pass if ct forces  constructive trust

				   3. donor retains deed

					a.  Ferrell v. Stinson - deed to IA farm made by notary & witnessed, put into unlocked 						box.  Later willed rest of property & told lawyer had disposed of IA property.  Issue was 						delivery - pl said  never handed over, never relinquished dominion & control, so not 						effective conveyance.  Probably trying to make future gift & keep life estate for self.  						CAN’T give away AND retain control!!  Ct treated like life estate b/c seemed to be her 						intention.  Natural bounty/voluntary settlement (who you would expect she would want it 					to go to), recording of deed

			hypo: A gives ring to B. Later makes will giving residue to C.  C doesn’t get b/c not part of 				estate.  Change: A gives ring to B.  Later wills ring to C.  Both will and g.c.m. effective at 				death, B would probably get.

	D. Ways to convey in anticipation of death

		1. will

		2. convey deed & keep life estate

		3. gift causa mortis (pers prop only)

		4. escrow agreement

		5. joint bank account



	

xii. Historical Development of Estates Doctrine

	A. Feudal Background

		1. feudal ladder

			a. feudal relationships -  King was ultimate owner, everyone else owned through him.

			b. subinfeudation	 - long chain of holder from original holder from king

				 - mesne lord - have lord above you and tenant below

		2. feudal services

			 - land was medium of exchange

			 - no money, only other medium cattle (chattels)

 			 - feudalism met needs of that society: Safety, Subsistence, Splendor, and Salvation

			 - military tenancey was highest

		3. feudal incidents - lord gets possession back

			a. escheat

			b. forfeiture	

				- if commit felony, forfeit all

			c. wardship and marriage

			d. devaluation by subinfeudation

		4. Statute Quia Emptores

		 	a. replaced subinfeudation with substitution

			b. established principle that land should be freely alienable

		5. decline of feudalism - started w/statute quia emptores

		6. tenure in US

			a. land held in tenure - all land ultimately held by state, matters for escheat/reversion

			b. land held alloidally - in some states, state is considered intestate successor, no theory of 					reversion

			c. title reverting vs title passing

			d. escheat and inheritance taxes 

				1. In re Connors Estate - county claims state owes it estate tax, difference between 					inheritance and reversion to state.  State is original and ultimate proprietor.  State owns 					through escheat, doesn’t owe taxes.

	B. System of Estates

		1. historic development - estates

			a. is or may become possessory

			b. interest measured by some period of time

		2. types of estates

			a. fee simple

				1. has potential of enduring forever

				2. created by conveyance “to A and his heirs”

				3. most absolute type of ownership

			b. fee tail

				1. has potential to endure forever

				2. terminates when no lineal descendants

				3. created by conveyance “to A and the heirs of his body”

			c. life estate

				1. ends at the death of a person

				2. created by conveyance “to A for life”

			d. leasehold estate

				a. periodic

				b. term of years

				c. tenancy at will

		3. freehold and nonfreehold estates

			a. seisin

				1. have freehold AND

				2. have possession OR

				3. have tenant who holds possession from you

			b. no abeyance of seisin allowed

			c. livery of seisin - give a twig

	C. Creation of Estates

		1. words of limitation - “and his heirs” - makes fee simple

		2. words of purchase - “to A”

	D. Possessory Estates and Future Interests

		1. possessory estate - gives rt to immediate possession

		2. future interest - will or may become possessory estate in future

	E. No new estates may be created - only fee simple, fee tail and life estate





xiii. Freehold Estates

	A. Fee Simple

		1.  Fee Simple Absolute

			 a. Definition

					1. freely transferrable (alienable)

			 		2. freely inheritable (lineally or collaterally)

				a.  A LIVING PERSON HAS NO HEIRS

						b. heirs

						1. spouse - not at common law, now covered by statutes

							2. ancestors - not at common law, allowed in all states now

							3. next of kin - under statute of descent

						c. devisee - land; legatee - personal property

		 			3. entitled to maximum legal protection allowed

			 		4. potentially infinite duration ( except if die intestate w/no heirs, eminent domain or tax 							lien)

			b. conveyance

				1. traditionally - “to A and his heirs”

					a. Cole v. Steinlauf - case of buyer won’t purch b/c doesn’t think is marketable title, deed 					didn’t say “and his heirs”, was req’d in state where land was but not in state where deed 						was drafted, basically case of ignorant drafting lawyer causing later problems.  Ct didn’t 						rule on validity of deed, just ruled that unmarketable so Cole not req’d to purchase.  Ct. 						won’t force someone to buy a lawsuit

				2. modern - don’t need to use “and his heirs” in most states now, can cause problem if use 							in some states

			c. even if don’t have fee simple (question in prior chain of title), can bring suit to quiet title so 						can convey fee simple



		2.  Fee simple Defeasible - England has abolished

			a.  fee simple determinable

				1. definition

					a. automatically reverts to grantor upon happening of specified event

					b. may endure forever

				2. creation

 					a. “so long as”

					b. while

					c. until

					d. must limit the duration of the estate

				3. may be transfered like any other fee simple, but still subject to limitation

				4. grantor’s future interest

					a. possibility of reverter 

					b. may be retained expressly or arise by operation of law

				5. economic value of possibility of reverter

					a. Leeco Gas & Oil v. County of Neuces - park to city, hi value, city tries to condemn int 						for nominal amt so can sell for increased value; b/c would revert, must pay diff in value 						between  unrestricted fee and restricted fee.  Dissent suggested if try to condemn gift, gift 						automatically terminates.

			

			b.  fee simple subject to condition subsequent

				1. definition

					a. does not automatically terminate

					b. may be divested at grantor’s option when stated condition happens

					c. may endure forever

				2. creation

					a. “to A, but if X happens”

					b. “to A, provided, however, that if X happens the grantor retains a rt of entry”

				3. transferability - OK until grantor has rt to and does re-enter

				4. grantor’s future interest

					a. right to re-enter

					b. power of termination

					c. doesn’t have to be expressly retained

				5. is preferred by courts in disputes whether determinable or subj to condit subs.

					a.  Oldfield v. Stoeco Homes - fee simple determinable vs fee simple subject to condition 						subsequent, ct says is subj to condition subsequent b/c lets city decide if wants to 							terminate, lang of contract reserved rt to modify so probably condition subs.

				6. effect of passage of time

					a.  Martin v. City of Seattle - land under highway/boathouse case; inverse condemnation 						case - if govt wants, must pay FMV, SC later overruled saying time period was 							unreasonably long even though no statute of limitations.

 					b.  Johnson v. City of Wheat Ridge - land donated for park, city met all conditions but 						one; if  don’t protest w/in statute of limitations, both possibility of reverter and power of 						termination go away.



			c.  fee simple subject to executory limitation

				1. Definition - automatically divests to 3rd person

				2. difference from other defeasible fees

					a. person with future interest is always a grantee and never grantor

					b. upon happening of event, divests automatically (not like condit subs)

				3. future interest

					a. shifting executory interest

					b. springing executory interest



			d. words of limitation required

					1.  Roberts v. Rhodes - land given for schoolhouse, quitclaim said “to be use only for school 						purposes”, ct said not fee determinable b/c didn’t say “so long as” or “automatically reverts”.  						No forfeiture.

	

			e. attempts to alienate poss of reverter destroy poss in some states; usually only descendable.  				f. Can convey to owner of defeasible fee in most states (exception)





	B.  Fee Tail and Fee Simple Conditional

		1. Historical Background

			a. to prevent division of land, primogeniture

			b. fee simple conditional

				1. “to A and the heirs of his body”

				2. if A produced heir, became fee simple, freely alienable

			c. Statute de Donis Conditionalibus - abolished fee simple conditional, created fee tail

		2. Nature of estate

			a. lasts as long as grantee or any of his descendants survive

			b. inheritable only by grantee’s descendants

			c. series of life estates

		3. creation of fee tail

			a. “to A and the heirs of his body”

		4. future interests following fee tail

			a. reversion - “to A and heirs of his body”, A has fee tail, O has reversion in fee simple to 					become possessory upon expiration of fee tail

			b. remainder - “to A and the heirs of his body, and if A dies w/o issue to B and her heirs”, A has 					fee tail, B has vested remainder infee simple to become possessory upon expiration of fee tail

		5. characteristics

			a. during tenant’s life - originally, couldn’t defeat descendants

			b. upon tenant’s death - inheritable only by lineal descendants, not collateral kin.

		6. status under modern law

			a. only exists in a few states

				1. even in these states, can disentail at any time

				2. creditors can reach

			b. abolished in most states

				1. what arises when use the language?

					a. A has a life estate, remainder in fee simple to A’s issue

					b. A has a fee simple

						1. absolute, b/c could disentail

						2. remainder possessory if A leaves no descendant’s at death

					c. A has fee simple conditional (conditioned on having child)

				2. better to just avoid “to A & heirs of his body” when drafting

			c. disentailing by deed

				1. disentail by

					a.  conveying deed (statute)

					b.  language which makes any fee tail a fee simple at date of statute

				2.  Caccamo v. Banning  - action to disentail through conveyance of deed, ct says is valid.



	C.  Life Estates

		1. Types

			a. for life of grantee

			b. pur autre vie

				1. creation

					a. A conveys her life estate to B.  A’s life is measuring life

					b. O conveys to B for life of A.

				2. if tenant predeceases measuring life - Modern: goes to B’s heirs for remainder of A’s life

			c. dower and curtesy

			d. defeasible life estates

		2. Construction - how determine if fee simple or life estate

			a. Lewis v. Searles - testator had 2 nieces and 1 nephew (natural objects of affection).  Gave 1 				niece life estate, if niece marries, 1/3 to each.  Niece never married, brought suit to quiet title.  				Defs said determinable life estate, or life estate w/remainders to all 3, she said fee simple 				determinable which marriage would defeat.  Ct said not life estate b/c doesn’t say anything about 			pl’s life or what will happen after her death.  Interpreting for defs would cause partial intestacy, 				which the court doesn’t like.

		3. freely alienable

		4. rt to use and enjoyment, rent & profits

		5. waste

			1. permissive - neglect 

				a.  Moore v. Phillips - testator left left farm & house to wife for life estate, remainder to 					daughter and grandson (pls).  Case for damages for waste.  Stat of lims doesn’t apply until 					mother’s life tenancy ends; laches (like estoppel) doesn’t apply b/c good reason not to assert 					earlier and no prejudice to def from delay

			2. commissive - tear it down etc.



	Ways to take after decedent’s death:

		1.  will - legatee if personal property; devisee if real property

		2.  statute of descent - if intestate, follow descent law of that state at the date of decedents death

		3.  spouse can renounce will if doesn’t get good share, automatically gets 1/2 to 1/3 based on 			circumstances and statute

	

	How reduce effects of future interests

		1.  courts construe narrowly and in favor of fee simple whenever possible

		2.  statutes of limitations

		3.  restrictions on rights of conveyance of future interest





xiv. Future Interests

	 - estate which will/may become possessory at some future time

	 - inheritable

	 - most can be conveyed by will or deed



	A. Vested and Contingent remainders

		1. definition - future int created in grantee capable of becoming present possessory estate upon 				expiration of prior possessory estate created in same conveyance.  Only becomes possessory on 				natural termination of preceding estate

		2. vested remainders

			a. created in ascertained person

			b. not subject to condition precedent

			c. types

				1. indefeasibly vested remainder

				2. vested subject to open

				3. vested subject to complete defeasance

		3. contingent remainders

			a. limited to unascertained person OR

			b. subject to condition precedent

			c. types

				1. remainders in unascertained persons

				2. remainders subject to a condition precedent

		4. interpretation of conditional language		

			Kost v. Foster - contingent vs vested remainder; if vested creditor/trustee can get, vested if 				given w/o condition precedent, subject to partial divestiture if more kids or total divestiture if 				dies w/o heirs before life tenant dies

		5. modern treatment of contingent remainders

			 Abo Petroleum v. Amstutz - deed to daughters for life estate, contingent reminders to daughters 				children alive at daughters deaths, then to other heirs.  Abo said subsequent deed to daughters 				gave reversion, which merged w/ life estate, destroying contingent remainders.  Ct. said 					destructability of contingent remainders was obsolete.

	B. The Rule in Shelley’s Case

		1. description

			a. if to A for life, remainder in A’s heirs; really fee simple to A; 

			b. if use heirs in non-technical sense (ie to heirs, B & C), rule doesn’t apply

  			c. doesn’t apply if not both legal or both equitable titles

		2. doctrine of merger - life estate in a annd remainder in A will merge to form fee simple in A unless 			there is intervening estate

		3. status of the rule

			a. repealed most places

			b. rule of law, not of construction (intent not important)

			c. now creates life estate in A, contingent remainder in A’s heirs

		4. reluctance to disregard

			Sybert v. Sybert - life estate to wife, life int to son, to vest in heirs of his body; son’s wife vs 				brothers, wife wins, used Rule in Shelley’s case, said should be abolished

	C. Doctrine of Worthier Title

		1. description 

			a. if create remainder in grantor’s heirs, really reversion to grantor  

			b. some jurisdictions treat as rule of construction (look to intent) rather than rule of law.

		2. operation of doctrine

			a. limitation to heirs - not “children” or “issue”

			b. all interests covered - applies to remainder, executory int, legal or equitable

		3. when are heirs ascertained?

			Braswell v. Braswell - doctrine of worthier title, decide heirs of grantor at time of grantors death, 			not at death of life tenant

	D. Executory Interest

        - O to A, if condit not met, to x 

		1. Doctrine of Uses

			a. history - used in feudal times, Crusades

				1. terminology 

					a. wife and children have use (cestuis que use), feoffee to uses has legal title

					b. modern: wife & kids - beneficiaries; feoffee - trustee

				2. seisin - feoffee remained seised, but reqd to do certain things

				3. rights of cestui que use - could take possession, profits, dispose of , and protect land

				4. created need for equity courts

			b. conveyancing before statute of uses

				1. livery of seisin reqd

					a. bypass in equity - bargain anad sale - equity allowed

				2. no springing interests - b/c abeyance of seisin

					a. bypass in equity - enfeoff X to use of O, then to use of A

				3. no shifting interest

					a. bypass in equity - enfeoff X aand his heirs to use of A and his heirs, but if B returns 							from Rome, to B and his heirs

				4. methods of creating uses

					a. feoffment to uses - O enfeoffs X and his heirs to the use of A and his heirs

						 - X holds seisin to use of A

					b. bargain and sale - raises use in favor of buyer

					c. covenant to stand seised (after stat of uses)

						 - covenant under seal, given for use of relative, love is consideration

		2. Statute of uses

			a. description/purpose of statute

				1. Henry VIII

				2. to get death duties (feudal incidents)

			b. effects of statute

				1. converted/executed uses into legal estates 

				2. brought together cts of law and equity

				3. created trusts and deeds

				4. created shifting and springing interests

		3. springing and shifting interests

			a. springing interest

				1. springs out of grantor subsequent to granting of interest

				2. O conveys to A and her heirs when A marries. A has springing executory interest

			b. shifting interest 

				1. future interest in grantee that divests preceding estate in other grantee prior to natural 						termination

				2. O conveys to A and his heirs, but if B returns from Rome to B and his heirs”

		4. destructibility of contingent remainders

			a. executory interests are indestructible

				 Stoller v. Doyle - suit to quiet title, claimed subsequent conveyance of “full” title really 					reversionary interest, merged w/life estate and destroyed contingent remainders; considered 					fee rather than life estate b/c one possibility created fee; thus all others are executory interests, 				not contingent remainders. Executory ints NOT destructible

			b. contingent remainders remain destructible - makes land alienable

			c. avoidance of destructibility rule

			d. Rule Against Perpetuities made necessary

				1. must vest not later than 21 years after some life in being

			e. common law abhorred gap in seisin

		5. unexecuted uses

			a. use on a use

			b. active duties imposed

			c. use raised on term of years

		6. statute of uses today - all jurisdictions

			a. conveyance can be made by deed

			b. shifting and springing uses allowed

		7. can’t use executory interests to enforce race restrictions

			 Capitol Federal Savings & Loan v. Smith - suit to quiet title, racial restrictive covenant w/ exec 				int to other property owners, Capitol said automatic forfeiture, so no state action req’d, so 				doesn’t fit under Shelley v. Kraemer; ct said can’t get possession w/o state action so forget it.

		8. executory interest fails under Rule Against Perpetuities

			City of Klamath Falls v. Bell - co. gave land to city “so long as” used as library, if not to 				shareholders.  Ct held executory interest was void ab initio due to Rule Against Perpetutites (b/c 				city could use as library forever); but possibility of reverter not affected b/c vested from 					beginning in grantor.  Just chance that heirs of grantor are same as those covered by exec. int.



xv.  Concurrent Ownership

	 - all have assumed fiduciary relationship to co-tenants

	 - duty to account - if one ousts other, stat of lims begins to run at that time

	 - vested remaindermen have NO rt to partition, only present possessory interests do

	 - no cotenant can convey specific portion of property w/o ct performing partition in kind or agmt of parties

	A. Tenants in common

	  -no right of survivorship

	 - under modern statutes, assumed unless otherwise stated

		a. Laura v. Christian - tenants in common on land subject to mortgage, if one pays full amt due to prevent foreclosure, others can later pay their shares even if unwilling to earlier if pay in reas. time, can’t impose constructive trust in quiet title suit, can in suit in equity

		b. Goergen v. Maar - tenant w/ 6/16 share collected all rents, claims only has to acct for period covered by stat of limitations; stat of lims doesn’t usually apply in partitions suits - just sell and divide proceeds; in this case proceeds were less than rents collected, stat doesn’t start running till sale of underlying property

		c. White v. Smyth - asphalt case, if land not partitionable in kind, no rt for one tenant to decide which portion he wants (self-help), must a/c for profits, mfg vs processing, fiduciary responsibility so treated worse than innocent trespasser

		d. Michalski v. Michalski - is restriction on rt to partition allowed, absolute rt of jt tenancy and tenants in common, OK if for reas time (determined by ct), ct says in this case unconscionable to enforce agmt not to partition 

	B. Joint Tenancy

	 - rt of survivorship

	 - under old C/L, was assumed unless otherwise stated; kept property from being divided

	- modern language: “to A and B, not as tenants in common, but as joint tenants with rt of survivorship”

	 - can be tax disadvantage, if have significant property, divide to lessen estate taxes

	 - shares are identical

	 - pers property differs from real in that one tenant can withdraw all

	 - 4 unites: title, interest, time, possession

		a. Miller v. Riegler - joint ownership of stocks, ct says don’t need unities if intent is clear

		b. Jackson v. O’Connell - Jt tenancy in 3 sisters, one gives her share to second sister, ? is what is second sister’s heirs’ share after second sister’s death; ct says 1/3 tenancy in common to heirs, remaining 1/3 to third sister b/c rt of survivorship

		c. Palmer v. Flint - bank conveyed to H & W as jt. tenants, H&W divoriced, W quitclaimed her int to H.  When H dies, W claimed life estates w/remainder to survivor, H’s sister claims jt tenancy.  B/c life estate w/surviv rare, ct says probably intended jt tenancy.

		d. Jones v. Green - messed up MI case - MIN view - if say jt tenancy w/rt of survivorship, no ability to partition later b/c rt of surv is redundant & is considered agmt not to partition

		e. People v. Nogarr - does mortgage by one party sever jt tenancy? depends if mortgage is transfer of title or lien (varies by state); lien in this state so survivor who didn’t mortgage gets all, mortgage holder could have foreclosed while other party was alive if wanted to

		f. Mann v. Bradley - divoriced H&W, agree to sell if contingencies occur; W dies, H claims all thru rt of survivorship.  Ct says became tenants in common b/c probably didn’t intend each other to be their survivors after divorice.

		g. Duncan v. Vassaur - H & W have jt tenancy, W kills H, then sells her int (entire b/c surv) to her father.  Ct says title passes to wife, remand to see if father was BFP.  In many states, title would pass but would be held as constructive trust

	C.  Tenants in Entirety

	 - available only to married couples, rt of survivorship, not all states allow it

	 - under C/L, not severable by either party

		a. In re Estate of Michael - 2 tenancies in entireties, issue is whether are linked by joint tenancy or tenancy in common; ct said presumption for tenancy in common

		b. Hawthorne v. Hawthorne - home owned in tenancy by entirety burn, are proceeds of ins policy partitionable? Ct says yes b/c proceeds are personal prop; ten. by entirely applies to land only; doesn’t matter that is Involuntary Conversion

		c. D’Ercole v. D’Ercole - Mass, man has all rts in tenancy by entirety, ct says if H kicks W out, too bad for W

	D. Dower/Curtsey

		 - like social security for wife, 1/3 life estate in all LAND husb seized of at death

		 - assumed to accept if didn’t waive; caused title problems

		 - statutory share/rt to renounce limited use of b/c stat share in fee simple, not life estate

	E. Condo/Timeshares

	   - own unit in fee simple absolute and common areas as tenants in common (NON-SEVERABLE)

		a.  Centex v. Boag - condo buyer backs out, seller tries to get specific perf and make him buy; MIN opinion - condo developer can’t get specif perf; MAJ opinion - mutuality of remedy

		b. Dutcher v. Owens - fire due to light in common area; ct says unit owner is only severally liable for his pro-rata share, rather than jointly and severally liable.  



xvi.  Non-Freehold Estates: Landlord and Tenant

	A. Tenancy for Years (Term)

	    - most common form

	     - automatically terminates at end of term

	B.  Tenancy from period to period/Periodic Tenancy

	    - second most common form

	     - automatic renewal until notice given

	     - either party can terminate

		a. Womack v. Hyche - lease until no longer makes profit; ct said uncertain ending; allowing to 			renew every yr makes perpetual lease which ct doesn’t like; said void for indefiniteness, becomes 			tenancy at will. Perpetual leases NOT favored.

	C. Tenancy at Will

	    - rarely used

	     - either party free to terminate at any time

	D. Tenancy at Sufferance (not really an estate)

	E. What is a lease?

		1. lease consists of 

			a. conveyance of land

			b. contract

		2. is like a bailment, except is transfer of real prop possession int for specific purpose

		3. lessor has freehold estate; lessee has non-freehold estate w/ rt of possession

		4. cases

			a. Cook v. University Plaza - is dorm contract a lease & can you get int on sec deposits? Ct says 				no, b/c rt to move students = not a specific piece of property, disagrees w/ property restmt, says 				is license, not lease

		5. Statute of Frauds and Leases - must be written if for longer than 1 yr; some states say time starts 				at time of agmt, other say starts at time lease starts.

	F. Restrictions on Lessors

		1. Discrimination

			a. Fair Housing Acts

			b. Marina v Wolfson - not allowed to prohibit kids, void as against public policy

		2. Covenants of quiet enjoyment

			a. no longer independent from covenant to pay rent

			b. implied if not express in majority of jurisdictions

			c. can be sued for even if case of title paramount

			d. Adrian v. Rabinowitz - failure to oust prior tenant is breach of cov. of quiet enjoyment

			e.constructive eviction

				1. acts of landlord amount to ouster

				2. must actually leave to use

				3. if lose, must still pay rent for when gone

				4. reqs:

					a. must prove substantial breach for substantial period of time

					b. must warn landlord and give opportunity to correct

					c. must move out

					d. must prove landlord’s intent to evict

				5. Blackett v. Olanoff - bar case, constructive eviction b/c of noise

		3. Duty to meet housing codes

			a. Brown v. Southall Realty - violation of housing code prior to inception of lease make illegal 					and void, viewed lease as contract

			b. Javins - violations after lease created, big change to common law

				under old C/L

				1. caveat emptor

				2. tenant had duty to repair

				under Javins

				1. not really lease of land, more like contract

					a. dependent covenants

				2. implied covenant of habitability (can’t waive)

						 - implied promise to abide by housing codes

						 - if no code, still usually implied w/reas. person std

				RESULT: tenant can withhold rent and retain possession

			c. Davidow v. Inwood North - commercial leases

				MIN view: implied warranty of suitability for use ( this case)

				MAJ view: no implied warranty, b/c lessee has power unlike in residential lease

		4. Tort Liability

			a. C/L exceptions allowing for landlord to be liable

				1. latent defects known to L, not to T (duty to warn)

				2. premises retained under L’s control (common area)

				3. premises negligently repaired by L (even if no duty repair)

				4. premises leased for broad public purposes (ie stadiums)

				5. express duty to repair which L breaches

				6. statute/ordinance creating duty

			b. Sargent v. Ross - child falls from staircase to death; ct says forget C/L, use general principle of 				negligence.   Only need to show deviation from std of care reas person would expect

			c. Trentacost v. Brussel - mugging case, stat req that doors have locks; ct said N/ b/c attacks 					could be foreseen, also incl in implied covenant of habitability, dissent worries that is move to 				S/L

		5. Holdover tenants

			a. Commonwealth Bldg v. Hirschfield - provision for double rent, if stay are tenant at sufferance, 				landlord’s options:

					1. evict

					2. hold liable for another rent-paying period

				but, must be intent to stay on T’s part

		6. Use of leased premises

			a. if silent to use, any legal or illegal use can be made

			b. if want to control, must put in express covenant using defeasible fee language

			c. Stroup v. Conant - porn magazine case, nothing expressly in lease saying can’t operate; ct said 					void due to misrep b/c said would be novelties shop, MIN, probably would need express cov 					saying only novelties shop or rt to reenter.

		7. Improvements to leased property

			a. if damage property, liable for waste

			b. if improve, gen goes to landlord

			c. if trade fixture which intend to remove and can remove w/o perm damage, tenant keeps

			d. Handler v. Horns - trade fixture case

	G. Rent provisions

			a. flat rent

			b. percentage lease

				1. most common form of commercial LT lease

				2. usually based on net or gross profit

				3. College Block v. Atlantic Richfield Co. - min lease pymt + % of sales; ended operations 						before end of lease term, ct said implied cov to continue to operate

						 - must determine if min paymt is enough to provide reas rtn on invst; is it

						a. icing on cake  or

						b. most of rent pymt     determine this at time lease is entered, not when breached

				4. prevent probs by express clause saying

					a. continue bus for full period or

					b. pay amt would owe if stayed in bus if don’t stay in bus or

					c. liquidated damages

	H. Eviction

		1. Edwards v. Habib - if reason for eviction is retaliation for reporting housing code violations, cant evict; can stay in possession & not pay rent, if L complies w/code can then evict

		2. Robinson v. Diamond Housing - until comply w/code, can’t get rid of tenant; can’t just take 1 unit off market

	I. Mitigation

		a. traditionally, no duty for L to mitigate b/c estate belongs to tenant; can oust, but no duty to replace

		b. now can re-rent

			1. US Natl. Bank of OR v. Homeland - L eventally got 2nd tenant at higher P, first tenant said released at that point, ct said liable for rent for remaining period less rent obtained from 2nd tenant.  Attempt to mitigate does not surrender rt to damages.  Occurred b/c many vacancies


