INTL TAX



inbound transactions - foreign capital entering US

outbound transactions - US capital entering foreign jurisdictions



I. Jurisdiction to Tax

	A. US Citizens

		1. Cook v. Tait - American living in Mexico, ct says citizenship is sufficient nexus 			for taxation b/c citizenship benefits person wherever he is; establishes US 				policy of worldwide income rather than territorial; economics doesn’t define 				tax law; tax law is political; taxable on income from all sources b/c is US 				resident

		2. Tax Neutrality theories

			a. capital-export neutrality - pay US tax rate regardless of foreign tax rt, get 					credit for foreign taxes; if foreign tax is higher than US would 						theoretically get refund; in reality get credit only to extent of US tax; 					creates need for limitation and sourcing rules; to make choice of investing 					at home or abroad not affected by tax

			b. national neutrality - deduct foreign taxes rather than getting credit; 						organized labor prefers b/c puts greater burden on foreign; increase US inc 				but decrease worldwide inc; article in book promoted this

			c. capital-import neutrality - pay only local taxes (territorial system); favored 					by business community; opposite of Cook v. Tait; promotes foreign 					investment

		3. territorial models - tax only income generated in that state

			- many other countries use, US uses worldwide

		4. reasons for doing business abroad

			- many exist other than tax reasons, may be opposite tax goals (ie reasons to 					use industrialized country)

			- tax sparing - foreign country gives break for subsidiary (separately incorp’d)

		5. type of org created

			a. reasons to create subs

				- in gen, US will apply capital-import neutrality until send $ back; deferral 					concept - don’t pay till receive; not really timing diff b/c PV will 						decrease if defer long time

				- based on theory that sub is separate entity from parent; respecting corp 						independence turns system of cap-export neutrality into system of cap-						import neutrality

	�B. Role of Tax Treaties

		1. Johansson v. US - was member of treaty country, but didn’t like so started 				Swiss corp; claimed was resident b/c had bank a/c & apartment, didn’t spend 				enough time to be resident in US govts eyes

		2. Aiken Industries v. Commisioner - created sub in Honduras (treaty country), ct 				ignored conduit, imposed tax; does work in European context; no incentive for 			Bahamas (country of parent) to enter treaty w/US if allowed

		3. general

			a. treaties not irrel if not from treaty country, b/c can treaty-shop

			b. if Code is amended after treaty is signed, go w/amended Code unless 					provision in Code or treaty providing dominance

			c. are Ks between US & one other country

			d. becoming more prominant

		4. purposes

			a. to create stability

				- terms are stipulated

			b. exchange of information

			c. benefits

				- creates lower taxes on specified items ie royalties

		5. roadmap

			a. is there a treaty involved?

				1. if yes, go there

				2. if no, treaty shop?

			b. what does treaty cover?

				1. if treaty provision is contrary to code section, which is later?

				2. Code usually wins; if no treaty, Code rules completely

		6. Constitutional aspects

			- House is supposed to originate all revenue bills; but treaties negotiated by 					Exec branch & ratified by Senate Foreign Relations Comm (doesn’t 					usually deal w/taxes); general belief that shouldn’t unilaterally override 					treaty (ie w/new Code (); if want to change, have protocol & renegotiate

		7. Perspectives

			a. US investors

				- pay reduced/no taxes; diff definition of residency, creates 								stability/certainty in covered areas

			b. US govt

				- encourage invst of foreign capital (better to just change IRC), facilitate 						compliance/enforcement; exchange of info (real reason to enter treaty)

			c. foreign countries

				- stability; status as part of the group w/treaties

			d. problems: laws re foreign investors frozen in stone

		8. treaty-shopping

			- indiv from non-treaty country sets up corp in country w/treaty; go w/lowest 					tax rt, most favorable rules and least restrictive provisions

			- eliminates incentive for non-treaty countries to enter treaties

			- limitations of benefits article helps

				- 75% (Cyprus) ownership of entity by residents reqd; directly or 							indirectly, so can’t stack corps to solve problem; TP must affirmatively 					show ownership; usually is 50%

				- trying to discourage treaty shopping but stay out of real deals

		9. proposal in book -- have Code provisions override treaty after 5 yr 					renegotiation period



	�C. U.S. Residents

		1. Structure outline

			I. Is the foreign person a US citizen?

				A. If so, he is taxable in full (Cook v. Tait)

				B. If not, was he a US citizen within the past ten years?

					1. if so, he may be taxable as an expatriate under (877

					2. if not, proceed to:

			II. Is the person a US resident?

				A. If so, he is taxable in full  (Reg. 1.871-1(a))

				B. If not, proceed to:

			III. Is he (if corporation, it) engaged in a US trade or business?

				A. If so, the person is taxable on all income “effectively connected” to that 					US trade or business [(871(b); 882(a)]

					1. definition of effectively connected income [(864(c)]

					2. additional tax on US profits of foreign branches [(884(a)]

				B. If not, proceed to:

			IV. Type of Income

				A.  Income other than capital gains: taxable at 30% of gross receipts 						[(871, 881]

				B. Capital Gains other than real estate:

					1. Individuals - was the recipient present in the US for 183 days or 							more during the taxable year?

						a. if so, taxable at 30%  [(871(a)(2)]

						b. if not, no tax is due [Reg. 1.871-7(d)(2)(ii)]

					2. Corporations - no tax is due [1.881-2(a)(1)]

				C. Real Estate: taxable as if effectively connected to a US trade or 							business [(897(a)(1)]

		2. Furstenberg v. Commissioner - gave up citizenship, sold stk following yr, tax-				free b/c was CG; atypical case b/c had other motivations (marriage, family 				grown)

		3. Residency Road Map

			I. General rule: an alien is a US resident if he satisfies any one of three tests:

				A. Lawful Permanent Resident

					1. Admitted per immigration laws - “green card” [7701(b)(1)(A)(1), 							(6)(A)]

					2. Status is still current [7701(b)(6)(B)]

				B. Substantial Presence in the US

					1. Must have been present at least 31 days during the current year

						[7701(b)(3)(A)(i)] AND

					2. Must have been present at least 183 days during the current and 2 							preceding years, using the weighting formula in 7701(b)(3)(A)(ii).

					3. Presence includes partial presence during the day, except for 								Canadian or Mexican commuters [7701(b)(7)(A), (B)]

					4. Special exception for persons who have a “tax home” in another 							country and a “closer connection” to that country 									[7701(b)(3)(B)(ii)]

					5. Further exception for persons who are unable to leave the US 							because of medical conditions arising while they were here 								[7701(b)(3)(D)(ii)]

				C. First Year Election

					1. Available to persons who are newly resident in the US 								[7701(b)(4)(A)(ii),(iii), (B)]

					2. This election cannot be revoked w/o IRS consent [7701(b)(4)(F)]

					3. Must be “present” in the US for 31 consecutive days, AND at least 							75% of the days in the part of the current year that began with the 							first of the 31 consecutive days. [7701(b)(4)(A)(iv)]

					4. Must satisfy the “substantial presence” test for the succeeding year 							before actually electing this provision. [7701(b)(4)(E)]

			II. Transitional Years

				A. Stub Period Concept

					1. Bifurcates calendar year into 2 shorter periods - one of US residency 						and one of nonresidency [7701(b)(2)(A)(i), (B)(i)]

					2. Periods of 10 days or less are disregarded for certain purposes if the 							person had a “closer connection” to some other country during that 						period. [7701(b)(2)(C)]

				B. Cutoff Dates

					1. First year of US residency begins when residency is first effective 							[7701(b)(2)(A)(ii)-(iv)]

					2. Final year of US residency ends with last day of US presence, as 							long as the individual has a “closer connection” to another country 							AND is not a US resident during the succeeding calendar year. 							[7701(b)(2)(B)]

			III. Exempt Individuals: persons who remain nonresidents even though they 					might satisfy the “substantial presence” test

				A. Foreign Government Personnel [7701(b)(5)(B)]

					1. Diplomats and consular officials

					2. Employees of international organizations

					3. Family members of same

				B. Students and Teachers

					1. Admitted under (F) or (J) of section 101(15) of the Immigration and 							Nationality Act [7701(b)(5)(C)(i), (D)(i)]

					2. Student status is limited to four years, unless the student can show 							no intention of residing permanently in the US [7701(b)(5)(E)(ii)]

					3. Teacher status is unavailable to someone who claimed teacher or 							student status in two of the preceding six calendar years 								[7701(b)(5)(E)(i)]

				C. Professional Athletes Cometing in Sports Events Benefitting Charitable 					Organizations [274(l)(1)(B), 7701(b)(5)(A)(iv)]

		4. change in citizenship

		  - 877 reqs 30% of taxable (not gross, still get deducs) inc

			a. (877(a) - taxable if tax is higher in US unless loss of citizenship did not 					have as one of its principal purposes tax avoidance

			b. (877(e) - burden is on indiv; very difficult to prove wasn’t for avoidance

			c. enforcement

				- US co’s are supposed to w/hold pymts to foreigners at source

		5. (7701(b) residency test

			- green card

			a. substantial presence test  7701(b)(3)

				# of days curr yr + 1/3 prior yr + 1/6 yr before = 180

				- total days curr yr must be < 183

					- partial days count

				- doesn’t matter whether came voluntarily - ie Noriega resident

			b. medical loophole

				- before Shah, not taxed at all

				- most research facilities/hosps underwritten by govt; so days count toward 					residency [7701(3)(b)(ii)]

				- days when in hosp for med condition arising while present in US don’t 						count (ie hit by car etc)

			c. nominal presence disregarded [7701(b)(2)(C)]

				1. less than 10 days and closer connection to other country

				2. facts & circumstances test

				3. counts towards residency but not towards starting date & end date

					- (A)(iii) & (B)

					- important b/c not taxable as resident when not in residency period

		

		6. Code Sections

			a. ( 877 Expatriation to Avoid Tax

			(a) In General -- Every nonresident alien individual who at any time after 							3/8/65, and within the 10-year period immediately preceding the close of 						the taxable year lost United States citizenship, unless such loss did not 							have for one of its principal purposes the avoidance of taxes under this 							subtitle or subtitle B, shall be taxable for such taxable year in the manner 						provided in subsection (b) if the tax imposed pursuant to such subsection 						exceeds the tax which, without regard to this section, is imposed pursuant 						to section 871.

			(b) Alternative Tax -- A nonresident alien individual described in subsection (a) shall be 					taxable for the taxable year as provided in section 1, 55, or 402 (d)(1), except that --

				(1) the gross income shall include only the gross income described in section 872(a) (as 					modified by subsection (c) of this section), and (2) the deductions shall be allowed if and 					to the extent that they are connected with the gross income included under this section, 					except that the capital loss carryover provided by section 1212(b) shall not be allowed; 					and the proper allocation and apportionment of the deductions for this purpose shall be 					determined as provided under regulations prescribed by the Secretary.

			For purposes of paragraph (2), the deductions allowed by (873(b) shall be allowed; and the 				deduction (for losses not connected with the trade or business if incurred in transactions 				entered into for profit) allowed by (165(c)(2) shall be allowed, but only if the profit, if such 				transaction had resulted in a profit, would be included in gross income under this section.

			(c) Special Rules of Source -- For purposes of subsection (b), the following 	items of gross 					income shall be treated as income from sources within the United States:

				(1) Sale of Property -- Gains on the sale or exchange of property (other 	than stock or debt 					obligations) located in the United States.

				(2) Stock or Debt Obligations -- Gains on the sale or exchange of stock issued by a 						domestic corporation or debt obligations of United States 	persons or of the United 						States, a State or political subdivision thereof, or the District of Columbia.

			For purposes of this section, gain on the sale or exchange of property which has a basis 				determined in whole or in part by reference to property described in paragraph (1) or (2) shall 			be treated as gain described in paragraph (1) or (2).

			(d) Exception for Loss of Citizenship for Certain Causes -- Subsection (a) shall not apply to a 					nonresident alien individual whose loss of United States citizenship resulted from the 					application of ( 301(b), 350, or 355 of the Immigration and Nationality Act, as amended.

			(e) Burden of Proof -- If the Secretary establishes that it is reasonable to believe that an 					individual’s loss of United States citizenship would, but for this section, result in a 					substantial reduction for the taxable year in the taxes on his probable income for such 					year, the burden of proving for such taxable year that such loss of citizenship did not 					have for one of its principal purposes the avoidance of taxes under this subtitle or subtitle 				B shall be on such individual.



�II. US Activities of Foreigners

	A. Trade or Business Status

		1. Roadmap

			a. Do the taxpayer’s activities constitue a “trade or business”?

			b. Is this trade or business conducted “within the US”?

			c. Are the items of income “effectively connected” to that US trade or bus?

		2. Pasquel v. Commissioner - P made loan, claims is mere lender (just increasing 				capital in US); unstated  int rt, just sh of profits; not really loan, more like ltd 				ptr; already taxed 30% on gross amt of int; IRS tries to claim trade/bus b/c US 			rt was higher even on net income; is better to be in trade/bus when rate is 				lower (like now); notion of continuity, not single disconnected business act; 				not involved in any other transactions in US

		3. Vitale v. Commissioner - if are ptr in pship engaged in US trade or bus, are 				automatically engaged in US trade/bus even if NEVER step in US; even if 				only ltd ptr

		4. Lewenhaupt v. Commissioner - Swedish count, in US 1 mo in taxable years, 				had agent manage real estate; agent collected rents, executed leases, repairs, 				paid bills; ct said agent was engaged in trade/bus so principal was too; mere 				ownership of land isn’t engaged in trade or bus, but this exceeded mere 				ownership; continuous & regular activity; OK only if just own piece of land & 			hold it

		5. Di Portanova v. US - trust & beneficiary; ct says trusts don’t do anything, are 				shhldrs rather than partners

		6. general

			a. if engaged in US trade or bus, taxable on all inc “effectively connected”, 					including some foreign source inc

				- just being wage earner is enough

				- for corp, just must actually do something

			b. engaged in trade or bus includes all activities EXCEPT

				1. personal services for < 90 days and not > $3000

					- highly unlikely working for foreign employer & not engaged in US 							trade or bus

				2. trading in secs for own a/c (no limit)

					- not just buy & hold

					- preference for financial capital over human capital

			c. partnership - if pship is engaged in trade/bus, all ptrs (even ltd) are

			d. agency - if agent is engaged in trade/bus, principal is too

			e. corporation - shhldr is NOT engaged in trade/bus b/c is sep entity

		6.Code Sections

			a. ( 875 Partnerships; Beneficiaries of Estates and Trusts

			For purposes of this subtitle --

				(1) a nonresident alien individual or foreign corporation shall be considered as being 						engaged in a trade or business within the United States if the partnership of which 						such individual or corporation is a member is so engaged, and

				(2) a nonresident alien individual or foreign corporation which is a beneficiary of an 						estate or trust which is engaged in any trade or business within the US shall be 						treated as being engaged in such trade or business within the US.

	�B. Effectively Connected Income

	- corps frequently want trade or business status, usually have it

		1. Continental Trading v. Commissioner - wanted to be engaged in trade/bus, IRS 				said no; activs were receiving divs, borrowing & making pymts on loans, 				shipping milk containters; ct said not engaged in trade/bus; mgt of pers invsts 				not trade/bus; sales of milk cans not frequent enough

		2. US v. Balanovski - activs in US for pship exceeded routine/clerical; so pship 				engaged in trade/bus

		3. Commisioner v. Spermacet Whaling - OH corp chartered whaling vessel, sold 				sperm oil to ADM, not regularly & continuously transaction a substan portion 				of ord bus in US so not effectively connected

		4. Effectively Connected Road Map

			I. Domestic Source Income

				A. General Rule: all US source items of income and loss are effectively 						connected [864(c)(3)]

				B. Relatedness Test for Certain Types of Income

					1. Applies to periodical income (interest, dividends, rents, etc.) and to 							capital gains and losses. [864(c)(2), 871(a)(1), (h), 881(a), (c)]

					2. Factors to be considered: whether the assets in question were used in 						the US trade or business, whether the activities of the business 							were a “material factor” in realizing the income from the assets, 							and whether the assets were “accounted for” through the business. 							[864(c)(2)]

			II. Foreign Source Income

				A. General Rule: foreign source income is not effectively connected 						[864(c)(4)(A)]

				B. Exception for certain types of income attributable to a US office

					1. rents and royalties from patents, copyrights, and other intangible 							property “derived” from the US trade or business. [864(c)(4)(B)(i), 						862(a)(4)]

					2. dividends and interest derived from a US banking or similar 								business, or from trading securities for one’s own account. 								[864(c)(4)(B)(ii)]

					3. The US office or “other fixed place of business” must be a “material 						factor” in producing the income in question and must “regularly 							carry on” the activities that produce such income [864(c)(5)(B)]

			III. Look-Back Recharacterization Rules

				A. Deferred payments - payments that are attributable to sales made or 						services rendered in an earlier year are characterized as they would 						have been in that earlier year. [864(c)(6)]

				B. Dispositions of business property - property that was once used in a US 					trade or business retains its character as such for ten years after that use 					ceases [864(c)(7)]

		5. general 

			a. RE considered effectively connected to US trade/bus, so sell stk in corp 					holding RE rather than selling RE

			b. 871(d)/882(d) allow election of trade or business status

		6. Code Sections

			a. (163 Interest [need to complete (j)]

				(a) General Rule -- There shall be allowed as a deduction all interest paid or accrued 						within the taxable year on indebtedness.

				(b) Installment Purshcases Where Interest Charge is not Separately Stated

				(c) Redeemable Ground Rents

				(d) Limitation on Investment Interest

				(e) Original Issue Discount

				(f) Denial of Deduction for Interest on Certain Obligations not in Registered Form

				(g) Reduction of Deduction where (25 Credit Taken

				(h) Disallowance of Deduction for Personal Interest

				(i) Applicable High Yield Discount Obligation

				(j) Limitation on Deduction for Interest on Certain Indebtedness

					(1) Limitation

						(A) In General -- If this subsection applies to any corporation for any taxable 								year, no deduction shall be allowed under this chapter for disqualified 								interest paid or accrued by such corporation during such taxable year. The 								amount disallowed under the preceding sentence shall not exceed the 								corporation’s excess interest expense for the taxable year.

						(B) Disallowed Amount Carried to Succeeding Taxable Year -- Any amount 								disallowed under subparagraph (A) for any taxable year shall be treated as 								disqualified interest paid or accrued in the suceeding taxable year.

					(2) Corporations to Which Subsection Applies

						(A) In General

						(B) Excess Interest Expense

						(C) Ratio of Debt to Equity

					(3) Disqualified Interest

					(4) Related Person

						(A) In General

						(B) Special Rule for Certain Partnerships

					(5) Special Rules for Determining Whether Interest is Subject to Tax

						(A) Treatment of Pass-Thru Entities

						(B) Interest Treated as Tax-Exempt to Extent of Treaty Reduction

					(6) Other Definitions and Special Rules

						(A) Adjusted Taxable Income

						(B) Net Interest Expense

						(C) Treatment of Affiliated Group

						(D) Disqualified Guarantee

							(i) In General

							(ii) Exceptions

						(E) Gross Basis and Net Basis Taxation

					(7) Regulation

				(K) Cross References

			b. ( 864 Definitions and Special Rules

				(a) Produced -- For purposes of this part, the term “produced” includes 	created, 							fabricated, manufactured, extracted, processed, cured, or aged.

				(b) Trade or Business Within the US -- For purposes of this part, part II, and chapter 3, 						the term “trade or business within the US” includes the performance of personal 						services within the US at any time within the taxable year, but does not include -

					(1) Performance of Personal Services for Foreign Employer -- the performance of 							personal services --

						(A) for a nonresident alien individual, foreign partnership, or foreign 									corporation, not engaged in trade or business within the United States, or

						(B) for an office or place of business maintained in a foreign courntry or in a 								possession of the US by an individual who is a citizen or resident of the US 								or by a domestic partnership or a domestic corporation, by a nonresident 								alien individual temporarily present in the US for a period or periods not 								exceeding a total of 90 days during the taxable year and whose 									compensation for such services does not exceed in the aggregate $3000.

					(2) Trading in Securities or Commodities --

						(A) Stocks and Securities --

							(i) In general -- Trading in stocks or securities through a resident broker, 									commission agent, cusotdian or other independent agent.

							(ii) Trading for TP’s Own Account -- Trading in stocks or securities for the 									taxpayer’s own account, whether by the taxpayer or his employees or 									through a resident broker, commission agent, custodian, or other agent, 								and whether or not any such employee or agent has discretionary 									authority to make decisions in effecting the transactions.  This clause 									shall not apply in the case of a dealer in stocks or securities, or in the 									case of a corporation (other than a corporation which is or but for . . . 									would be a personal holding company) the principal business of which 									is trading in stocks or securities for its own account, if its principal 									office is in the US.

						(B) Commodities --

							(i) In General -- Trading in commodities through a resident broker, 									commission agent, custodian, or other independent agent.

							(ii) Trading for TP’s Own Account -- Trading in commodities for the 									taxpayer’s own account, whether by the taxpayer or his employees or 									through a resident broker, commission agent, custodian, or other agent, 								and whether or not any such employee or agent has discretionary 									authority to make decisions in effecting the transactions.  This clause 									shall not apply in the case of a dealer in commodities.

							(iii) Limitation -- Clauses (i) and (ii) shall apply only if the commodities are 								of a kind customarily dealt in on an organized commodity exchange 									and if the transaction is of a kind customarily consummated at such 									place.

						(C) Limitation -- Subparagraphs (A)(i) and (B)(i) shall apply only if, at no time 								during the taxable year, the taxpayer has an office or other fixed place of 								business in the US through which or by the direction of which the 									transactions in stocks or securities, or in commodities, as the case may be, 								are effected.

			c. (881 Tax on Income of Foreign Corporations not Connected with US 					Business

			(a) Imposition of Tax -- Except as provided in subsection (c), there is hereby imposed for 					each taxable year a tax of 30% of the amount received from sources within the US by a 					foreign corporation as 

				(1) interest (other than original issue discount as defined in (1273), dividends, rents, 						royalties, salaries, wages, premiums, annuities, compensations, renumerations, 						emoluments, and other fixed or determinable annual or periodical gains, profits, and 						income,

				(2) gains described in (631(b) or (c),

				(3) in the case of --

					(A) a sale or exchange of an original issue discount obligation...

					(B) a payment on an original discount obligation...

				(4) gains from the sale or exchange after 10/4/66, of patents, copyrights, secret processes 						and formulas, goodwill, trademarks, trade brands, franchises, and other like 							payments which are contingent on the productivity, use, or disposition of the 						property or interest sold or exchanged,

			but only to the extent the amount so received is not effectively connected with the conduct of 				a trade or business within the US.

			(b) Exception for Certain Guam and Virgin Islands Corporations

			(c) Repeal of Interest of Foreign Corporations Received from Certain Portfolio Debt 						Investments

			(d) Tax Not to Apply to Certain Interest and Dividends -- No tax shall be imposed under 					paragraph (1) or (3) on any amount described in (871(i)(2).

			d. ( 871 Tax on Nonresident Alien Individuals

			(a) Income not connected with US Business - 30% Tax --

				(1) Income other than capital gains -- Except as provided in subsection (h), there is 						hereby imposed for each taxable year a tax of 30% of the amount received from 						sources within the US by a nonresident alien individual as 

					(A) interest (other than original issue discount as defined in (1273), dividends, rents, 						salaries, wages, premiums, annuities, compensations, renumerations, 								emoluments, and other fixed or determinable annual or periodical gains, profits, 							and income,

					(B) gains described in (631(b) or (c), and gains described in (1235 made on or 							before 10/4/66,

					(C) in the case of --

						(i) a sale or exchange of an original issue discount obligation...

						(ii) a payment on an original discount obligation...

					(D) gains from the sale or exchange after 10/4/66, of patents, copyrights, secret 							processes and formulas, goodwill, trademarks, trade brands, franchises, and 							other like property, or of any interest in any such property, to the extent such 							gains are from payments which are contingent on the productivity, use, or 							disposition of the property or interest sold or exchanged,

				but only to the extent the amount so received is not effectively connected with the 					conduct of a trade or business within the US.

				(2) Capital Gains of Aliens Present in the US 183 Days or More -- In the case of a 						nonresident alien invidual present in the US for a period or periods aggregating 183 						days or more during the taxable year, there is hereby imposed for such year a tax of 						30% of the amount by which his gains, derived from sources within the US, from the 					sale or exchange at any time during such year of capital assets exceed his losses, 						allocable to sources within the US, from the sale or exchange at any time during 						such year of capital assets.  For purposes of this paragraph, gains and losses shall be 						taken inot account only if, and to the extent that, they would be recognized and taken 					into account if such gains and losses were effectively connected with the conduct of 						a trade or business within the US, except that such gains and losses shall be 							determined without regard to (1202 and such losses shall be determined without the 						benefits of the capital loss carryover provided in (1212.  Any gain or loss which is 						taken inot account in determining the tax under paragraph (1) or subsection (b) shall 						not be taken into account in determining the tax under this paragraph.  For purposes 						of the 183-day requirement of this paragraph, a nonresident alien individual not 						engaged in a trade or business within the US who has not established a taxable year 						for any prior period shall be treated as having a taxable year which is the calendar 						year.

				(3) Taxation of Social Security Benefits

			(b) Income Connected with United States Business -- Graduated Rate of Tax --

				(1) Imposition of Tax -- A nonresident alien individual engaged in trade or business 						within the US during the taxable year shall be taxable as provided in section 1, 55, or 					402(d)(1) on his taxable income which is effectively connected with the conduct of a 					trade or business within the US.

				(2) Determination of Taxable Income -- In determining taxable income for purposes of 						paragraph (1), gross income includes only gross income which is effectively 						connected with the conduct of a trade or business within the US.

			(c) Participants in Certain Exchange or Training Programs

			(d) Election to Treat Real Property Income as Income Connected with US Business

			(e) Repealed

			(f) Certain Annuities Received Under Qualified Plans

			(g) Special Rules of Original Issue Discount

			(h) Repeal of Tax on Interest of Nonresident Alien Individuals Received from Certain 					Portfolio Debt Investments

			(i) Tax Not to Apply to Certain Interest and Dividends

				(1) In General -- No tax shall be imposed under paragraph (1)(A) or (1)(C) of subsection 						(a) on any amount described in paragraph (2).

				(2) Amounts to which paragraph (1) applies -- The amounts described in this paragraph 						are as follows:

					(A) Interest on deposits, if such interest is not effectively connected with the conduct 						of a trade or business within the US.

					(B) A percentage of any dividend paid by a domestic corporation meeting the 80% 							foreign business requirements of (861(c)(1) equal to the percentage determined 							for purposes of (861(c)(2)(A).

					(C) Income derived by a foreign central bank of issue from bankers’ acceptances.

				(3) Deposits -- For purposes of paragraph (2) , the term “deposit” means amounts which 						are --

					(A) deposits with persons carrying on the banking business,

					(B) deposits or withdrawable accounts with savings institutions chartered and 							supervised as savings and loan or similar institutions under Federal or State law, 						but only to the extent that amounts paid or credited on such deposits or accounts 						are deductible under (591 (determined without regard to (( 265 and 291) in 							computing the taxable income of such institutions, and

					(C) amounts held by an insurance company under an agreement to pay interest 							thereon.

			(j) Exception for Certain Gambling Winnings

			(k) Cross references

			e. ( 884 Branch Profits Tax [need to complete]

			(a) Imposition of Tax -- In addition to the tax imposed by (882 for any taxable year, there is 					hereby imposed on any foreign corporation a tax equal to 30% of the dividend equivalent 				amount for the taxable year.

			(b) Divident Equivalent Amount -- For purposes of subsection (a), the term “dividend 					equivalent amount” means the foreign corporation’s effectively connected earnings and 					profits for the taxable year adjusted as provided in this subsection.

				(1) Reduction for Increase in US Net Equity

				(2) Increase for Decrease in US NEt Equity

					(A) In General

					(B) Accumulated Effectively Connected Earnings and Profits

			(c) US Net Equity

				(1) In General

				(2) US Assets and US Liabilities

			(d) Effectively Connected Earnings and Profits

				(1) In General

				(2) Exception for Certain Income

			(e) Coordination with Income Tax Treaties, etc. --

				(1) Limitation on Treaty Exemption -- No treaty between the US and a foreign country 						shall exempt any foreign corporation from the tax imposed by subsection (a) (or 						reduce the amount thereof) unless --

					(A) such treaty is an income tax treaty, and

					(B) such foreign corporation is a qualified resident of such foreign country.

				(2) Treaty Modifications

				(3) Coordination with Withholding Tax

				(4) Qualified Resident

					(A) In General

					(B) Special Rule for Publicly Traded Corporations

					(C) Corporations Owned by  Publicly Traded Domestic Corporations

					(D) Secretarial Authority

				(5) Exception for International Organizations

			(f) Treatment of Interest Allocable to Effectively Connected Income --

				(1) In General

				(2) Effectively Connected Taxable Income

				(3) Coordination with Treaties

					(A) Payor Must be Qualified Resident

					(B) Recipient Must be Qualified Resident

			(g) Regulations

			

	

�C. Source Rules for Income

	1. Source rules

		a. interest and dividend income

			1. basic rule: goes w/source of payor (for int & divs)

			2. exceptions

			   - if recipient is related person (10%); foreign source amt =

						actual % (foreign source/total) x payment

				a. int from resident alien/domestic corp meeting 80% bus test (80% of 						inc derived from actual bus over last 3 yrs in foreign country or US 						possession) (look at aggregate, may qualify even if 1st 2 years under 						80%)

				b. int on deposits w/foreign branch of domestic corp

					branch - unincorporated part of corp, not subsidiary; used due to 						banking rules (otherwise would just have sub); put in by banking 						lobby

				c. divs: 861(a)(2)(B) look-thru

					- treated as US unless >75% of inc of corp from foreign trade or bus 						(ie NOT holding co); get foreign treatmt for that % that is foreign 						source

			3. differential tax rates

				a. �(881 (871 for indivs)

					- income other than Cgs taxed at 30%, no deducs

				b. treaties reduce rts - sometimes even to 0

					- get to deduct at 34% and pay only 0-15%

				c. US tax rt generally 34%, but get deducs

				d. US parent files consol return, so prob no effect

				e. foreign parent/US sub can’t file consol, b/c would subject worldwide inc 					to tax

		b. compensation for personal services - generally where performed

		c. sales of inventory property 

			1. (861(a)(6) - exception from 865 pers prop rules

			2. most common form of pers prop sold overseas

			3. sourced where title passes (where substance of sale was)

		d. personal property other than inventory  865(c)

			1. general rule: where seller is located

			2. if try to avoid gain on apprec property that took depr deducs on, see 						roadmap

				a. if up to depr taken, G is US source inc (if used predom in US) up to 						$100K

				b. if sell used machine for > cost, resid of seller

			Roadmap

			I. Depreciable Property

				A. Gain is bifurcated into 2 components: cumulative depreciation 							deductions and excess of gain over that sum

					1. on amounts up to cumulative depreciation deductions, gain is US 							source income in ratio of: US depreciation/total depreciation. 							[865(c)(1)(A)]

					2. Excess gain is sourced like “inventory property” [865(c)(2)]

				B. Calculating the Depreciation Ratio

					1. “US depreciation” is depr taken against US source income 								[865(c)(3)(A)]

					2. If property was “used predominantly” in - or out of - the US in any 							given year, depr for that year is allocated 100% to domestic - or 							foreign - source income, as the case may be. [865(c)(3)(B)]

			II. Intangible Assets

				A. When proceeds are not contingent upon the asset’s “productivity, use, 						or disposition,” the general residence-of-the-seller rules apply. [865(a), 					(d)(1)(A)]

				B. Contingent payments, on the other hand, are treated like royalties and 						sourced where the asset is used. [865(d)(1)(B), 861(a)(4), 862(a)(4)]

				C. Goodwill is sourced where it was “generated” [865(d)(3)]

			III. Stock of Foreign Affiliates

				A. Residence-of-the-seller rules generally apply.

				B. Exception for stock sold in the foreign country in which a foreign 						affiliate derived more than 50% of its gross income during the three 						years preceding the year of sale [865(f)(3)]

					1. Gain on such sales is foreign source income.

					2. Affiliate must have engaged “in the active conduct of a trade or 							business” [865(f)(2)]

					3. Affiliate defined [865(h)(4), 1504(a)]

			IV. Sales Effected through Offices

				A. Sales by US Residents

					1. Sales, not otherwise sourced, that are “attributable” to a foreign 							“office or other fixed place of business” are foreign source income. 						[865(e)(1)(A)]

					2. This rule applies, however, only if a foreign tax of at least 10% is 							actually paid on the income from such sales. [865(e)(1)(B)]

				B. Sales by Nonresidents

					1.  Regardless of other provisions (including the inventory property 							rules), sales that are “attributable” to a US office are US source 							income [865(e)(2)(A)]

					2. Exception for inventory property that is to be consumed overseas, if 							a foreign office of the TP “materially participated” in their sale. 							[865(e)(2)(B)(i)]

				C. Attribution to Offices

					1. Income is attributed to an office if that office was a “material factor” 						in producing that income and “regularly carries on such activities” 							[864(c)(5)(B), 865(e)(3)]

					2. Offices of agents [864(c)(5)(A)] 

				D. definition of US resident and nonresident [865(g)]

		e. intangibles    865(d)

			1. are proceeds reliant on productivity, use or disposition

				 -  normal source rule: residence of seller

			2. if contingent, treat as royalties  (d)(1)(B)

				- look to where used, if foreign is foreign source inc

				- if is conting, risk not get paid or getting pd little

				- better to have taxable US inc than no foreign inc

		f. sale of affiliates

			1. US resident sells stk in affiliate which is foreign corp

			2. sale occurs in foreign country in which affil is engaged in trade/bus AND

			3. > 50% of GI for affiliate derived from active trade/bus in such country

					- must be from that one country

		   - if ALL 3 met, then is foreign source inc

		   - only corps can have affiliates (not humans, not pships)

		g. allocation of expenses

			1. determine which are “properly apportioned or allocated” to US & foreign 					source inc & deduct accordingly

			2. take all other exps & deduct from foreign & US inc “ratably”



	2. Boulez v. Commissioner - inc from pers svcs; (a)(3) looks to where svcs 				performed; recording performed in NJ; (a)(4) rents/royalties looks to where 			intellectual property used; most recordings were sold in Europe (foreign source 			inc); K said pymt dependent on # of sales (sign of royalty), ambiguously refers to 			engaging B’s services; B held no property int in recordings, agreed not to perform 		for other co’s during period; tax ct said was comp for svcs, thus taxable in US 			(even though under OECD is royalty thus taxable in France)

		- only solution to go through competent authority proceeding to attempt to 				establish common source; but is optional on authorities so they can allow 				double taxation

		- either redo deal bifurcating svcs/royalties or record in France

			1. source rules may be clear, but unclear which rules apply

			2. problem w/simple code is that sometimes things don’t fit in categories

			3. double taxation still exists

	3. Bank of America v. US - if “int”, is foreign source b/c foreign borrowers; if svcs, 			are provided in US so US source; 

		- “acceptance commission” (fee pd when bank accepts draft against letter of 				credit) - diff from int; all bank transactions involve combo of lending & pers 				svcs; look to see which is predominant; charges based on foreign bank issuers 				creditworthiness so closer to int

		- negotiation commission - checking documentation to make sure conditions met 				& tell foreign bank to pay out; fees based on amt of work done so closer to 				pers svcs

	4. Stemkowski v. Commissioner - tried to allocate sources betwn US/Canada; hockey 			player lived in Canada during off season, regs say allicate ince x days worked in 			US/total days worked; ct says not working during off-season

	5. US v. Balanovski - Argentinian pship (CADIC) buys from US, resells to 				Argentinian govt;  orders nothing till has order from govt; pd from line of credit 			w/NY bank as soon as title passes; Argentine govt insists that title pass in US (so 			US source inc); not for tax avoidance purp so second cl of reg (substance of sale) 			N/A; CADIC says ignore form, look at substance; ct says TP chose form & is 			bound by it; govt not bound by TP’s form; held for sale to custs, so could only be 			inv

	6. A.P. Green Export Co. v. US - 	TP specifies in Ks that title retained until reaches 			foreign cust; goal to have title pass overseas so foreign source; was foreign export 		co (equiv of FSC); ct said use of export co not a tax avoidance motive b/c even 			though reduced taxes had legit bus purpose; could resolve bus purp by just 			purchasing insurance

	7. domestic source vs foreign source

		a. (861 domestic source income

			- default is taxable

		b. (862 foreign source income 

			- basically, anything that’s not domestic source inc

			- predominant use is for Americans overseas & for tax cr

			- both US & foreign want classification as foreign source

		c. if treaty has rule on sourcing, it governs over 861/862

		d. rules are essentially neutral b/c TP will look at differently under diff circs

		e. 861/862 determine US/foreign source for US purposes only

			- no impact on foreign taxes; worldwide taxes not coordinated

		f. impact on American cos

			1. determines how much can actually be taken as credit

			2. incentives

				a. foreign earned inc

				b. FSCs

				c. PR corps



	8. Code Sections

		a. ( 861 Income from Sources within the US

			(a) Gross Income from Sources within US -- The following items of gross income shall be 					treated as income from sources with the US:

				(1) Interest -- Interest from the US or the D of C, and interest on bonds, notes, or other 						interest-bearing obligations of noncorporate residents or domestic corporations, not 						including --

					(A) interest from a resident alien individual or domestic corporation, if such 							individual or corporation meets the 80-percent foreign business requirements of 							subsection (c)(1), and,

					(B) interest --

						(i) on deposits with a foreign branch of a domestic corporation or a domestic 								partnership if such branch is engaged in the commercial banking business, 								and

						(ii) on amounts satisfying the requirements of subparagraph (B) of (871(i)(3) 								which are paid by a foreign branch of a domestic corporation or domestic 								partnership.

				(2) Dividends -- The amount received as dividends --

					(A) from a domestic corporation other than a corporation which has an election in 							effect under section 936, or

					(B) from a foreign corporation unelss less than 25% of the gross income from all 							sources of such foreign corporation for the 3-year period ending with the close 							of its taxable year preceding the declaration of such dividends (or for such part 							of such period as the corporation has been in existence) was effectively 							connected (or treated as effectively connected other than income described in 							(884(d)(2)) with the conduct of a trade or business within the US; but only in an 						amount which bears the same ratio to such dividends as the gross income of the 							corporation for such period which was effectively connected (or treated as 							effectively connected other than income described in (884(d)(2)) with the 							conduct of a trade or business within the US bears to its gross income from all 							sources; but dividends (other than dividends for which a deduction is allowable 							under (245(b)) from a foreign corporation shall, for purposes of subpart A of 							part III (relating to foreign tax credit) , be treated as income from sources 							without the US to the extent (and only to the extent) exceeding the amount 							which is 100/70th of the amount of the deduction allowable under (245 in 							respect of such dividends, or

					(C) from a foreign corporation to the extent that such amount is required by (243(e) 							(relating to certain dividends from foreign corporations) to be treated as 							dividends from a domestic corporation which is subject to taxation under this 							chapter, and to such extent subparagraph (B) shall not apply to such amount, or

					(D) from a DISC or former DISC (as defined in (992(a)) except to the extent 							attributable (as determined by regulations prescribed by the Secretary) to 							qualified export receipts described in (993(a)(1) (other than interest and gains 							descibed in (995(b)(1)).

					In the case of any dividend from a 20% owned corporation (as defined in 							(243(c)(2)), subparagraph B shall be applied by substituting 100/80th for 100/70th.

				(3) Personal Services --  Compensation for labor or personal services performed in the 						US; except that compensation for labor or services performed in the US shall not be 						deemed to be income from sources within the US if --

					(A) the labor or services are performed by a nonresident alien individual temporarily 						present in the US for a period or periods not exceeding a total of 90 days during 							the taxable year,

					(B) such compensation does not exceed $3000 in the aggregate, and

					(C) the compensation is for labor or services performed as an employee of or under a 						contract with --

						(i) a nonresident alien, foreign partnership, or foreign corporation, not engaged 								in a trade or business within the US, or

						(ii) an individual who is a citizen or resident of the US, a domestic partnership, 								or a domestic corporation, if such labor or services are performed for an 								office or place of business maintained in a foreign country or in a 									possession of the US by such individual, partnership or corporation.

				(4) Rentals and Royalties -- Rentals or royalties from property located in the US or from 						any interest in such property, including rentals or royalties from the use of or for the 						privilege of using in the US patents, copyrights, secret processes and formulas, 						goodwill, trademarks, trade brands, franchises, and other like property.

				(5) Disposition of US Real Property Interest -- Gains, profits, and income from the 						disposition of a US real property interest (as defined in (897(c)).

				(6) Sale or Exchange of Inventory Property -- Gains, profits, and income derived from 						the purchase of inventory property (within the meaning of (865(i)(1)) without the 						US (other than within a possession of the US) and its sale or exchange within the 						US.

				(7) Amounts received as underwriting income - 

				(8) Social Security Benefits -- Any social security benefit (as definded in (86(d)).

			(b) Taxable Income from Sources within US -- From the items of gross income specified in 					subsection (a) as being income from sources within the US there shall be deducted the 					expenses, losses, and other deductions properly apportioned or allocated thereto and a 					ratable part of any expenses, losses, or other deductions which cannot definitely be 					allocated to some item or class of gross income.  The remainder, if any, shall be included 					in full as taxable income from sources within the United States.  In the case of an 					individual who does not itemize deductions, an amount equal to the standard deduction 					shall be considered a deduction which cannot definitely be allocated to some item or 					class of gross income.

			(c) Foreign Business Requirements

				(1) Foreign Business Requirements

					(A) In General -- An individual or corporation meets the 80% foreign business 							requirements of this paragraph if it is shown to the satisfaction of the Secretary 							that at least 80% of the gross income from all sources of such individual or 							corporation for the testing period is active foreign business income.

					(B) Active Foreign Business Income -- for purposes of subparagraph (A), the term 							“active foreign buisness income” means gross income which --

						(i) is derived from sources outside the US (as determined under this subchapter) 								or, in the case of a corporation, is attributable to income so derived by a 								subsidiary of such corporation, and

						(ii) is attributable to the active conduct of a trade or business in a foreign 								country or possession of the US by the individual or corporation (or by a 								subsidiary).

					For the purposes of this subparagraph, the term “subsidiary” means any corporation 						in which the corporation referred to in this subparagraph owns (directly or 							indirectly) stock meeting the requirements of (1504(a)(2) (determined by 							substituting “50%” for “80%” each place it appears).

					(C) Testing Period -- For purposes of this subsection, the term “testing period” 							means the 3-year period ending with the close of the taxable year of the 							individual or corporation preceding the payment (or such part of such period as 							may be applicable).  If the individual or corporation has no gross income for 							such 3-year period (or part thereof), the testing period shall be the taxable year 							in which the payment is made.

				(2) Look-Thru Where Related Person Receives Interest

					(A) In General

					(B) Related Person

			(d) Special Rule for Application of Subsection (a)(2)(B)

			(e) Income from Certain Railroad Rolling Stock Treated as Income from Sources w/in the US

			(f) Cross Reference -- For treatment of interest paid by the branch of a foreign corporation, 					see ( 884(f)

			b.  (862 Income from Sources Without the US

			(a) Gross Income from Sources Without US -- The following items of gross income shall be 					treated as income from sources without the US:

				(1) interest other than that derived from sources within the US as provided in (861(a)(1);

				(2) dividends other than those derived from sources w/in the US as provided in 							(861(a)(2);

				(3) compensation for labor or personal services performed without the US;

				(4) rentals or royalties from property located without the US or from any interest in such 						property, including rentals or royalties for the use of or for the privilege of using 						without the US patents, copyrights, secret processes and formulas, goodwill, trade-						marks, trade brands, franchises and other like properties;

				(5) gains, profits, and income from the sale or exchange of real property located without 						the US;

				(6) gains, profits and income derived from the purchase of inventory property (within the 					meaning of (865(i)(1)) within the US and its sale or exchange without the US;

				(7) underwriting income other than that derived from sources within the US as provided 						in (861(a)(7); and

				(8) gains, profits, and income from the disposition of a US real property interest (as 						defined in (897(c)) when the real property is located in the Virgin Islands.

			(b) Taxable Income from Sources Without US -- From the items of gross income specified in 					subsection (a) there shall be deducted the expenses, losses, and other deductions properly 				apportioned or allocated thereto, and a ratable part of any expenses, losses, or other 					deductions which cannot definitely be allocated to some item or class of gross income.  					The remainder, if any, shall be treated in full as taxable income from sources without the 					United States.  In the case of an individual who does not itemize deductions, an amount 					equal to the standard deduction shall be considered a deduction which cannot be 					definitely allocated to some item or class of gross income.

			



	�D. Limits on Deductions (earnings stripping)

		1. (163 (j) puts a cap on deductions

			- allows to limit deductions rather than changing treaty or raising rates

			- caps even legitimate deducs, NOT done to US parent

		2. violates nondiscrimination clauses of treaties

			- say that party from treaty country won’t be subjected to more burdensome 					taxation than citizen of that state

		3. no limit to carryforward

		4. issues

			a. is a treaty involved?

				- if not, big abuse and 163(j) irrelevant; all int deductible

				- if yes, go to b

			b. does the sub have a debt:equity ration > 1.5:1

				- if no, deductible (not 163(j))

				- ignore trade payables in computation

				- include payables to parent

				- must use tax-based BS

					- if use accelerated depr, will increase debt:equity ratio; to avoid this 							section may have to slow depr

					- better to just swap equity for debt

						1. increases equity

						2. decreases int exp, particularly taintable int

							- bank int will be deductible unless guaranteed by parent

						- don’t deduct divs to get to TI, so US doesn’t care

				- if yes, go to c

			c. disqualified int   (163(j)(1)(A)(iii)

see				1. related party requirement - makes bank debt irrelevant

Kaplan			2. determine percentage of exempt int; multiply by amount of disqualified 						int (int to related party); can only deduct what’s left

			d. does it exceed excess int exp

				1. excess = net exp - 1/2 Adj TI

						   = [all int exp - int inc] - 1/2 [TI + int, NOL, Depr]

				2. disqualified int - excess int = amt deductible

				3. can use excess for 3 yrs

					- if net exp < ATI, use excess from prior yr

				4. potential transfer pricing issue re int rt



	�E. Investment Income

	general: 30% tax on gross receipts

		1. key issues

			a. is the investment income in question subject to tax?

			b. if so, what withholding obligations are imposed on the US payor?

			c. is the branch profits tax applicable?

		2. Portfolio Interest Road Map

			I. Qualifying Debt Obligations

				A. Registered Securities

					1. Includes securities that can be transferred only through book entries. 						[871(h)(2)(B)(i), 163(f)(3), 149(a)(3)(A), 881(c)(2)(B)(i), (6)]

					2. Payor has received a statement that the owner of the obligation is a 							foreign person. [871(h)(2)(B)(ii), 881(c)(2)(B)(ii)]

					3. Required statement may come from a financial institution or from 							the beneficial owner himself. [871(h)(4)]

				B. Nonregistered Securities

					1. Interest is payable only outside the US [871(h)(2)(A)(ii), 								163(f)(2)(B)(ii)(I), 881(c)(2)(A)]

					2. Securities must state that any US holders “will be subject to 								limitations under the US income tax laws.” [163(f)(2)(B)(ii)(II)]

					3. Arrangements must be undertaken that are “reasonably designed” to 							ensure that the obligations are sold only to foreign persons. 								[163(f)(2)(B)(i)]

				C. Authority of Treasury to Suspend Exemption Because of Inadequate 						Exchange of Information  [871(h)(5), 881(c)(5)]

			II. Exceptions

				A. 10% Shareholders

					1. The exemption does not apply to any person who owns at least 10% 							of the issuing entity. [871(h)(3)(A), (B), 881(c)(3)(B)]

					2. Attribution rules of 318(a) apply, as expanded by 871(h)(3)(C).

				B. Controlled Foreign Corporations

					1. The exemption does not apply to interest received by a “controlled 							foreign corporation” from a “related person” [864(d)(4), 								881(c)(3)(C), (4)(B), 957(a)]

					2. Further special rules [881(c)(4)(A)]

		3. Branch Profits Road Map - p. 597

		4. Interest in depository institutions

			1. applicable rates

				a. 30% on passive ord inc OR lower treaty rt if available

				b. CGs tax free

			2. portfolio int - (871(h)

				- for securities sold mostly to foreigners; doesn’t apply if have 10% shhldr 					relationship; intended for passive investors

			3. int on deposits in US banks & S&Ls exempt  (i)

				- permitted as matter of competition

					1. taxes on intl capital flow tend toward 0

					2. LCD approach - race to bottom

			4. exemption for gambling (unless can enforce, then not exempt)  (j)

		5. nondiscrimination issues

			- get away with by claiming that domestic & foreign investors engaged in 					trade or bus treated same

			- if not engaged in trade/bus, have w/holding at source so really not same

		6. withholding issues (for enforcement)

			a. agents liable for unpaid withholding amounts if don’t withhold

				- 1461 - payor liable if not enough w/held

				- may rely on last known address for status

				- if file no w/holding rtn, Stat of lims never runs

			b. easier for IRS to recover from US agent than from foreigner

			c. repatriation of profits from US sub to parent

				- get into transfer pricing issues if don’t use dividend

				- if pay dividend, must w/hold 30% unless have treaty saying otherwise

		7. US branches

			- directly engaged in US trade/bus; exposes all worldwide assets to US liab

			- when send $ back, not a div b/c not a separate entity (no w/holding tax)

			a. branch profits tax (1986)   (884

				- treat corp as subsid; presume that distributed all available E&P as div; 						presume tax owed on div equivalent at 30% or treaty branch profits rt 						(div rt if no branch profits cl)

				- disincentive to use branches b/c similar tax treatment and expose 							worldwide assets to litigation; very few corps really distribute all E&P, 					reinvest instead; w/sub, company has cntl over amt pd, if any

				- rather than making forms equal, makes subs superior

				- if profits not remitted to parent, is really tax on capital rather than profits

			b. if invest earnings in US assets, don’t pay tax on amt invested

			c. (884(e)  treaty controls even if Code is later in time; may eliminate branch 					profits tax

			d. diff definition of qualified resident for treaty purps: either

				1. >/= 50% must be owned by US or treaty country residents OR

				2. publicly traded in US or treaty co

					- assume not incorporated for treaty purposes

		8. divs from US corp excl if at least 80% of GI from actively conducting trade/bus 			outside of US

		9. tax on portfolio int/Eurobonds repealed 1984



	�	F. Real Estate Dispositions

		1. Principal issues

			a. is the property in question a “US real property interest”

			b. how are dispositions other than sales treated

			c. does the transferee have any withholding obligations regarding the 						transaction 

		2. Realty Holding Co. Map - p. 607

			I. Scope of the Statute

				A. All domestic companies are presumed to be “real property holding 						corporations unless the TP proves otherwise [897(c)(1)(A)(ii)]

				B. Exception for Publicly Traded Stocks

					1. stocks that are “regularly traded on an established securities market” 						are not “real property interests.” [897(c)(3)]

					2. This exception is not available to a 5% owner, said threshold being 							determined by applying the standard corporate attribution rules of 							318(a). [897(c)(3), (6)(C)].

			II. Real Property Holding Corporations Defined

				A. Asset Based Test

					US real prop ints/ (us & foreign real prop ints + business assets)

						- bus assets are cash, Tbills etc

					1. In applying this test, only FMVs are used  [897(c)(2)]

					2. A corporation is a “real property holding corp” if this fraction is at 							least 50% at any time during the test period.

					3. The test period is the 5 years preceding disposition, or while the 							investor owned stock in the company, if shorter [897(c)(1)(A)(ii)]

				B. Attribution Rules

					1. From partnerships, trusts, and estates -- assets are treated as being 							owned according to the corp’s proportionate int in those entities. 							[897(c)(4)(B)]

					2. Similar pro-rata holdings rule for subsidiary corps, be they domestic 						or foreign [897(c)(4)(A), (5)(A)]

						a. Applies only when the parent corp owns at least 50% of the 								sub’s stock [897(c)(5)(B)]

						b. In applying this 50% test, use the constructive ownership rules 								of 318(a), as expanded by 897(c)(6)(C).

		3. general

			a. real estate in US is generally US source income (861(5)

			b. if sell effectively connected RE, taxed at US CG rates

				- usually is effective connected (864(c)

			c. if mere ownership of real estate (less than Lewenhaupt), sale treated as if 					effectively connected to US trade or business

			d. intermediate entitites (pships, estates etc) looked thru

		4. FIRPTA

			a. separated CGs on real estate

			b. concern that foreigners buying up real estate

			c. taxes as if developed even if not; prevent speculation

			d. only taxes G at disposition; if keep passing to heirs no tax

		5. US real property int

			a. located in US or Virgin Isls

			b. includes improvements and options

			c. any int in any domestic corp unless TP establishes that such corp was at no 					time a US real prop holding co in last 5 yrs

				1. US real prop holding co

					a. see p. 608 for fraction

					b. use FMV of real estate, so need to get appraisals

					c. alternate use formula - use book rather than FMV

						- allowed in regs even though not in IRC

						- fractin becomes 25% instead of 50%

				2. ignore if is public co b/c no one has much control

			d. if sell land, fully taxed b/c domestic corp

			e. if foreign investor sells stk of US corp holding land

				1. look to treaty

					a. post-FIRPTA treaties say CG from RE may be taxed

					b. older treaties don’t segregate

				2. look-thru corps

					- sale of stk of holding corp treated as sale of real prop int if is US real 							prop holding co

			f. TP has burden of showing ratio at all times (hard to constantly appraise)

			g. solutions:

				1. set up diff corps for diff assets (foreign & US, land and other)

				2. combine and make sure US RE < 50% at all times; then none is subj to 						tax (risky if close at any time)

		6. partnerships/transfers of appreciated property

			a. (721(a) no G recog for contrib in exchange for pship int

			b. (1031 like kind exchange nontaxable [(h) special rule for foreign RE]

			c. (1034 rollover of G [(k) can go outside of US, 4 yrs rather than 2]

			d. (897(e) - overrides like-kind exchanges & other nonrecognition provisions 					unless property rec’d would be taxable by US if sold

		7. Realty w/holding Roadmap - p. 618

		8. discls reqd for foreign invst in certain US land



		9. Code Sections

			a.  (865 Source Rules for Personal Property Sales

			(a) General Rule -- Except as otherwise provided in this section, income from the sale of 					personal property --

				(1) by a US resident shall be sourced in the US, or

				(2) by a nonresident shall be sourced outside the US.

			(b) Exception for Inventory Property -- In the case of income derived from the sale of 					inventory property --

				(1) this section shall not apply, and

				(2) such income shall be sourced under the rules of ((861(a)(6), 862(a)(6), and 863(b).

			Notwithstanding the preceding sentence,any income from the sale of any unprocessed timber 				which is a softwood and was ......

			(c) Exception for Depreciable Personal Property

				(1) In General -- Gain (not in excess of the depreciation adjustments) from the sale of 						depreciable personal property shall be allocated between sources in the United States 					and sources outside the United States --

					(A) by treating the same proportion of such gain as sourced in the US as the US 							depreciation adjustments with respect to such property bear to the total 								depreciation adjustments, and

					(B) by treating the remaining portion of such gain as sourced outside the US.

				(2) Gain in Excess of Depreciation -- Gain (in excess of depreciation adjustments) from 						the sale of depreciable personal property shall be sourced as if such property were 						inventory property.

				(3) US Depreciation adjustments -- For purposes of this subsection --

					(A) In General -- The term “US Depreciation Adjustments” means the portion of the 							depreciation adjustments to the adjusted basis of the property which are 							attributable to the depreciation deductions allowable in computing taxable 							income from sources in the US.

					(B) Special Rule for Certain Property -- Except in the case of property of a kind 							described in (168(g)(4), if, for any taxable year --

						(i) such property is used predominantly in the US, or

						(ii) such property is used predominantly outside the US,

					all of the depreciation deductions allowable for such year shall be treated as having 						been allocated to income from sources in the US (or, where clause (ii) applies, from 						sources outside the US).

				(4) Other Definitions

					(A) Depreciable Personal Property

					(B) Depreciation Adjustments

					(C) Depreciation Deductions

			(d) Exception for Intangibles

				(1) In General -- In the case of any sale of an intangible --

					(A) this section shall apply only to the extent the payments in consideration of such 							sale are not contingent on the productivity, use, or disposition of the intangible, 							and

					(B) to the extent such payments are so contingent, the source of such payments shall 							be determined under this part in the same manner as if such payments were 							royalties.

				(2) Intangible -- For purposes of paragraph (1), the term “intangible” means any patent, 						copyright, secret process or formula, goodwill, trademark, trade brand, franchise, or 						other like property.

				(3) Special Rule in the Case of Goodwill -- To the extent this section applies to the sale 						of goodwill, payments in consideration of such sale shall be treated as from sources 						in the country in which such goodwill was generated.

				(4) Coordination with subsection (c) -- 

					(A) Gain not in excess of depreciation adjustments sourced under subsection (c) --

						Notwithstanding paragraph (1), any gain from the sale of an intangible shall be 							sourced under subsection (c) to the extent such gain does not exceed the 							depreciation adjustments w/r/to such intangible.

					(B) Subsection (c)(2) not to apply to intangibles -- Paragraph (2) of subsection (c) 							shall not apply to any gain from the sale of an intangible.

			(e) Special Rules for Sales through Offices or Fixed Places of Business --

				(1) Sales by Residents

					(A) In General

					(B) Tax Must Be Imposed

				(2) Sales by Nonresidents

					(A) In General

					(B) Exception

				(3) Sales Attributable to an Office or Ohter Fixed Place of Business

			(f) Stock of Affiliates -- If --

				(1) a US resident sells stock in an affiliate which is a foreign corporation,

				(2) such sale occurs in a foreign country in which such affiliate is engaged in the active 						conduct of a trade or business, and

				(3) more than 50% of the gross income of such affiliate for the 3-year period ending with 					the close of such affiliate’s taxable year immediately preceding the year in which the 					sale occurred was derived from the active conduct of a trade or business in such 						foreign country,

			any gain from such sale shall be sourced outside the US.  For purposes of paragraphs (2) and 				(3), the US resident may elect to treat an affiliate and all other corporations which are wholly 				owned (directly or indirectly) by the affiliate as one corporation.

			(g) US Resident, Nonresident -- For purposes of this section --

				(1) In General -- Except as otherwise provided in this subsection --

					(A) US Resident -- The term “US Resident” means --

						(i) any individual who --

							(I) is a US citizen or a resident alien and does not have a tax home (as 									defined in (911(d)(3) in a foreign country, or

							(II) is a nonresident alien and has a tax home (as so defined) in the US, and

						(ii) any corporation, trust, or estate which is a US person (as defined in 									(7701(a)(30)).

					(B) Nonresident -- The term “nonresident” means any person other than a US 							resident.

				(2) Special Rules for US Citizens and resident Aliens -- For purposes of this section, a 						US citizen or resident alien shall not be treated as a nonresident with respect to any 						sale of personal property unless an income tax equal to at least 10% of the gain 						derived from such sale is actually paid to a foreign country with respect to that gain.

				(3) Special Rules for Certain Stock Sales by Residents of Puerto Rico

			(h) Treatment of Gains from Sale of Certain Stock or Intangibles and from Certain 						Liquidations

				(1) In General

				(2) Gain to which subsection applies

			(i) Ohter Definitions

				(1) Inventory Property

				(2) Sale Includes Exchange

				(3) Treatment of Possessions

				(4) Affiliate

				(5) Treatment of Partnerships

			(j) Regulations

			(k) Cross References

			b.   ( 897 Disposition of Investment in US Real Property [need to finish]

			(a) General Rule

				(1) Treatment as Effectively Connected with US Trade or Business

				(2) Minimum Tax on Nonresident Alien Individuals

					(A) In General

					(B) Net United States Real Property Gain

			(b) Limitation on Losses of Individuals -- In the case of an individual, a loss shall be taken 

				into account under subsection (a) only to the extent such loss would be taken into 

				account under (165(c) (determined without regard to subsection (a) of this section).

			(c) US Real Property Interest -- For purposes of this section --

				(1) US Real Property Interest

					(A) In General

					(B) Exclusion for Interest in Certain Corporations

				(2) US Real Property Holding Corporation

				(3) Exception for Stock Regularly Traded on Established Securities Markets

				(4) Interests Held by Foreign Corporations and by Partnerships, Trusts and Estates

					(A) Foreign Corporations

					(B) Assets Held by Partnerships, etc

				(5) Treatment of Controlling Interests

					(A) In General

					(B)Controlling Interest

				(6) Other Special Rules

					(A) Interest in Real Property

					(B) Real Property Includes Associated Personal Property

					(C) Constructive Ownership Rules

			(d) Treatment of Distributions by Foreign Corporations

				(1) In General

				(2) Exceptions

			(e) Coordination with Nonrecognition Provisions

				(1) In General

				(2) Regulations

				(3) Nonrecognition Provision Defined

			(f) Distributions by Domestic Corporations to Foreign Shareholders

			(g) Special Rule for Sales of Interest in Partnerships, Trusts, and Estates

			(h) Special Rules for REITs

			(i) Election by Foreign Corporation to be Treated as Domestic Corporation

				(1) In General

				(2) Revocation only with Consent

				(3) Making of Election

				(4) Exclusive Method of Claiming Nondiscrimination

			(j) Certain Contributions to Capital



�III. Tax Treaties

	A. Sample treaty - pgs 334-62

	B. Permanent Establishment

		1. Simenon v. Commisioner - one of 2 cases dealing w/perm establishmt; “at any 				time” rule, office is stipulated (b/c claimed exps); got royalty check after left 				country so no perm establ then; ct said had perm estab 1/1 - 3/19 so tainted for 			whole year; strong presumptn of validity

		2. Taisei Fire - agents as perm establishments; treaties in gen say aren’t; case 				discusses what is independent status; ct held subsequent OECD rules 					governed

	C. Exchanges of Information

		1. US v. Lincoln First Bank - 

		2. US v. Manufacturers and Traders Trust - IRS didn’t have authority to give to 				US Justice Dept; if was domestic summons couldn’t be enforced b/c self-				incrim; would be allowed under Canadian law; ct said no aura of “bad faith, so 			OK; (7609 requires notice to TP when bank summoned

		2a. LaSalle Natl Bank - post-referral use of tax summons bad; infringes on role of 				grand jury

	D. Other

		1. most provisions bilateral

			a. Article I (taxes covered) isn’t

				- tells which taxes covered for each country

			b. states not incl for US, but do apply for nondiscrim purps (CA can’t tax 					Cypriot corp more than US corp)

		2. interaction w/IRC

			(7852(d) later enacted controls

		3. treaty shopping

		4. purposes

			a. avoidance of double taxation

				- generally grants tax cr for amount pd to other st; don’t have to deal 						w/regs; treaty says qualifies regardless of whether meets reg stds

				- (902  no cr for divs unless own < 10%

				- (904  cr can’t exceed limitations

			b. prevention of tax evasion

		5. Residence

			- critical b/c all other articles talk about residents

			- hierarchy for residents of both states, citizenship ranks low

		6. Savings Clause

			- allows US to tax any citizen/resident as if no treaty (despite territorial nature 					of most treaties)

			- reductions in tax intended for foreigners, not US residents

		7. Nondiscrimination Clause

			- b/c easy to impose outrageous taxes on nonvoters

			a. does it discriminate on its face

			b. look at cases w/similar circs

		8. Business Profits

			a. attribute operations to each country as if perm establ in each country; reqd 					to operate on arms-length basis

			b. allocate deductions

		9. Dividends, Royalties, etc -- rates usually reduced

			- reductns don’t apply if recipient has perm establishmt

		10. if TP thinks that Code provision contravenes treaty provision, must discl on 				return (other than rate reductn) - (6114

		11. permanent establishment

			- not litigated much; using agent w/perm establ doesn’t give principal perm 					estab (so long as agent is independent)

			Inez de Amodio - can have effectively connected inc but no perm estab

			Donroy - office of ltd pship is perm estab for all ltd as well as gen ptrs

		12. Exchange of Info

			- not reqd to do more than own laws require, but may do more than obligated 					to

			- “bad faith” - issuing summons to get info couldn’t get if doing crim; then 					hand over to prosecutors



�IV. Foreign Activities of US Taxpayers

	A. Foreign Earned Income

		1. Foreign Earnings Road Map - p. 438

			I. Qualifying Individual

				A. Foreign Residence Test

					1. must be a bona fide resident of a foreign country (or countries) for a 							period that includes an entire taxable year. [911(d)(1)(A)]

						- subjective test

					2. alternatively, TP must be “present” in a foreign country/countries at 							least 330 “full days” during any consecutive 12 months. 								[911(d)(1)(B)] -- objective test

					3. special rule when the TPs foreign residence is interrupted by “civil 							unrest” [911(d)(4)]

				B. Tax Home Concept

					1. indiv’s tax home (as in (162) must be in a foreign country. 								[911(d)(1), (3)]

					2. he cannot be exempt from that country’s tax on the basis of a claim 							to nonresident status [911(d)(5)]

				C. Eligible Country -- may not be on the list of prohibited travel 							destinations maintained by the State Dept [911(d)(8)]

			II. Foreign Income Exclusion

				A. Earned Income Only

					1. limited to compensation for “personal svcs actually rendered” while 							overseas [911(b)(1)(A), (d)(2)(A)]

					2. 30% ceiling on trade or business profits [911(d)(2)(B)]

					3. does not include pensions or annuities [911(b)(1)(B)(i)]

					4. fed govt employees, see (912 [911(b)(1)(B)(ii)]

				B. Annual Limitation: $70,000 [911(b)(2)(A)]

			III. Housing Cost Allowance

				A. Exclusion Formula [911(c)(1)]

					1. excess of actual housing costs over 16% of government employee’s 							base salary.

					2. Base salary is “step 1 of grade GS-14” prorated over the qualifying 							exclusion period [911(c)(1)(B)]

				B. Ineligible Expenses

					1. Mortgage interest and property taxes [163(a), 911(c)(2)(A)(iii)]

					2. costs that are “lavish or extravagent under the circumstances” 							[911(c)(2)]

				C. Special Limitatn when Employer does not provide Housing Allowance

					1. housing cost excl is limited to TPs foreign earned inc not already 							excluded [911(a)(1), (c)(3)(B)]

					2. Excess housing cost may be carried forward one year only and 							deducted then, subject to the same limitation [911(c)(3)(C)]

		2. Qualifying Foreign Resident -- applies only to indivs

			a. Schoneberger v. Commissioner - had French girlfriend, hung out w/her 					family, learned French, had French finances, living in France at time of 					trial, single in US

			b. Croyle v. Commissioner - had German girlfriend, hung out w/other 						Americans, belonged to clubs in US, had financial stuff in US, cheating on 				US wife & kids; didn’t get exemption; w/holding by employer not really 					issue b/c just covering selves; not indep assessment

			c. if claim not resident of foreign country to avoid paying tax there, not bona 					fide resident (can get in under 330 day rule)

		3. Foreign Source Earned Income

			a. Tobey v. Commissioner - painter, issue was whether income was

				1. foreign source

					- svc was performed in Switzerland

				2. earned income

					- could be sale of pers prop (CG); sale of inventory; title passed in US 							galleries; ct held was earned inc (capital wasn’t income-producing 							- just canvas & paint)

					- Robida - gambling is earned inc b/c using wits

			b. $70K exclusion, also lowers income to lower bracket

		4. Housing Cost Exclusion

			a. doesn’t include int & taxes b/c deductible

			b. base amt = 16% of salary of GS-14 x fraction of # of days

		5. Other

			a. how avoid double taxation

				1. treaties

					a. exclusion (excl foreign inc from US tax)

					b. provide offsetting $ for $ credit

						- only for inc taxes, b/c only inc taxed twice; creditable only up to 								US tax level

				2. (911 exclusion

					- very controversial, considered corp. welfare

					- hasn’t helped deficits; when Tobey sold paintings $ leaving US, not 							coming in

					- excludes $70K + housing cost

					- foreign tax cr alone probably good enough

					a. (911(b) excl applies only to earned inc (not cap inc); done on pro-							rata daily basis (ie if only work 6 mo, max is $35K)

					b. (911(d) qualified indiv

						1. tax home in foreign country AND

						2. US citizen OR citizen or resident in other country 330 full (24 

							hr) days

							- can be in > 1 foreign country, just not in US; if don’t have 	

								enough days at end of yr, file extention (done on 365 day 		

								rather than calendar yr basis)

					c. tax home

					d. if leave in haste b/c war, etc; Sec of St can determine that met reqmt

					e. anti-double dipping provision (d)(6)

						- exps related to excl inc not deductible; can’t excl > earned inc; 		

							nothing counts in countries not supposed to be in

					f. (911(d)(1)(A) citizen & establishes to satisfaction of Sec’y that is 	

						bona fide resident for uninterrupted period include entire taxable yr



		6. Code Sections

			a. (911 Citizens or Residents of the US Living Abroad [finish]

			(a) Exclusion From Gross Income -- At the election of a qualified individual (made separately 				with respect to paragraphs (1) and (2), there shall be excluded from the gross income of 					such individual, and exempt from taxation under this subtitle, for any taxable year --

				(1) the foreign earned income of such individual, and

				(2) the housing cost amount of such individual.

			(b) Foreign Earned Income

				(1) Definition -- For purposes of this section

					(A) In General

					(B) Certain Amounts Not Included in Foreign Earned Income

				(2) Limitation on Foreign Earned Income

					(A) In General

					(B) Attribution to Year in which Services are Performed

					(C) Treatment of Community Income

			(c) Housing Cost Amount -- For purposes of this section

				(1) In General

				(2) Housing Expenses

					(A) In General

					(B) Second Foreign Household

				(3) Special Rules where Housing Expenses Not Provided by Employer

					(A) In General

					(B) Limitation

					(C) 1-Year Carryover of Housing Amounts not Allowed by Reason of Subparagraph 						(B)

					(D) Employer Provided Amounts

					(E) Foreign Earned Income

			(d) Definitions and Special Rules

				(1) Qualified Individual

				(2) Earned Income

				(3) Tax Home

				(4) Waiver of Period of Stay in Foreign Country

				(5) Test of Bona Fide Residence

				(6) Denial of Double Benefits

				(7) Aggregate Benefit Cannot Exceed Foreign Earned Income

				(8) Limitation on Income Earned in Restricted Country

			(e) Election

				(1) In General

				(2) Revocation

			(f) Cross References



�	B. Creditability of Foreign Taxes

		1. principal issues

			a. is the tax in question eligible for the foreign tax credit - is it creditable, in 					other words?

			b. is an indirect credit allowable with respect to a particular distribution?

			c. can the TP utilize his potential tax credits in view of the applicable 						limitations?

		2. Eligible foreign taxes

			I. is country to which paid tax on prohibited list?

				- if yes, still get deduc, but no cr

				- if no, go to II

			II. is it a foreign income tax?

				A. is this a treaty country?

					- if yes, tells what taxes are creditable; look at regs if treaty doesn’t cover

				B. look at regs/reqmts

					1. realization - G shouldn’t be taxed unless realized in US sense (ie no 							tax on appreciation except at disposal)

					2. gross receipts  - don’t pay more than get(FMV); if do is considered 							royalty; deductn rather than cr

					3. net inc - even if gross receipts, OK if allows recovery of exps

			III. for corps, deemed taxes pd

				- not being taxed by US if separate entity, not paying divs till choose, 						deferral principle

				- get cr for foeing tax pd; “deem” foreign taxes to be pd by parent

		3. “Indirect” credit on dividend income

			a. minimum ownership requirements

			b. amount of tax deemed paid

				- only income, war taxes & excess profits taxes

				- (902 deemed paid credit

					- if div is pd, proportion of foreign taxes pd by sub deemed pd by 							parent; cr allowed for that amount

					- really unequal, b/c not taxed on all earning, just on distributed

					- only fair if sub distributes all earnings every yr; otherwise have 							deferral advantage

				- if 10% or more ownership by US corp, get deemed cr

					- stops after 3rd tier, combined effect must = 5%

				- must consider deemed pd cr as income, do gross-up

			c. no DRD for divs from foreign corps, but get deemed pd deduc if

				1. min ownership reqmt (at least 10% of stk)

				2. amt of tax deemed pd -- SEE p. 100

		4. other

			a. deduction vs credit

				- deduction doesn’t reduce as much; used for st inc taxes; all other taxes 						considered part of doing business

			b. election

				- most elect to have credit; if will expire may be better to get deductn b/c 						at least can use

			c. (904 limitations

				- can’t take cr > what US tax would be; foreign source determined by US 						tax stds; for tax pd based on for. tax stds; even if US rt and for. rt. 						same, amt pd may be diff

				- 5 yr limitation on carryfwd/carryback (deduc is faster)

			d. bad country list  (901(j) & Rev. Rul 96-63



		5. Code Sections

			a. (901 Taxes of Foreign Countries and of Possessions of US[finish]

			(a) Allowance of Credit -- If the TP chooses to have the benefits of this subpart, the tax 					imposed by this chapter shall, subject to the limitation of (904,  be credited with the 					amount provided in the applicable paragraph of subsection (b) plus, in the case of a 					corporation, the taxes deemed to have been paid under (( 902 and 960.  Such choice for 					any taxable year may be made or changed at any time before the expiration of the period 					prescribed for making a claim for credit or refund of the tax imposed by this chapter for 					such taxable year.  The credit shall not be allowed against any tax treated as a tax not 					imposed by this chapter under (26(b).

			(b) Amount Allowed

				(1) Citizens and Domestic Corporations

				(2) Resident of the US or Puerto Rico

				(3) Alien Resident of the US or Puerto Rico

				(4) Nonresident Alien Individuals and Foreign Corporations

				(5) Partnerships and Estates

			(c) Similar Credit Required for Certain Alien Residents

			(d) Treatment of Dividends from a DISC or Former DISC

			(e) Foreign Taxes on Mineral Income

			(f) Certain Payments for Oil or Gas Not Considered as Taxes

			(g) Certain Taxes Paid with respect to Distributions from Possessions Corporations

			(h) Taxes Paid with respect to Foreign Trade Income

			(i) Taxes Used to Provide Subsidies

			(j) Denial of Foreign Tax Credit, Etc. w/r/to Certain Foreign Countries

			(k) Cross Reference

			b. ( 902 Deemed Paid Credit Where Domestic Corporation Owns 10% or 					More of Voting Stock of Foreign Corporation

			(a) Taxes Paid by Foreign Corporation Treated as Paid by Domestic Corporation

			(b) Deemed Taxes Increased in Case of Certain 2nd and 3rd Tier Foreign Corporations

				(1) 2nd Tier

				(2) 3rd Tier

				(3) 5% Stock Requirement

			(c) Definitions and Special Rules

				(1) Post-1986 Undistributed Earnings

				(2) Post-1986 Foreign Income Taxes

				(3) Special Rule Where Domestic Corporation Acquires 10% of Foreign Corporation 						after 12/31/86

				(4) Foreign Income Taxes

				(5) Accounting Periods

				(6) Treatment of Distributions from Earnings Before 1987

				(7) Regulations

			(d) Cross References

			c. (78 Dividends Received from Certain Foreign Corporations by Domestic 					Corporations Choosing Foreign Tax Credit 

				If a domestic corporation chooses to have the benefits of Subpart A of part III of 					subchapter N (relating to foreign tax credit) for any taxable year, an amount equal to the 					taxes deemed to be paid by such corporation under (902(a) or under (960(a)(1) for such 					taxable year shall be treated for purposes of this title as a dividend received by such 					domestic corporation from the foreign corporation.



	�C. Deduction Allocations

		1. Missouri Pacific Railroad v. US - how to allocate freight car repair costs; where 			incurred not sufficient b/c made as many as could at home

		2. overhead most difficult

		3. allocate int exp between foreign & US assets

			SEE EX p. 66

		4. R& D exps - SEE HO



	�D. Tax Credit Limitations (NOT ON EXAM)

		1. Passive Income Road Map - p. 108

		2. issues

			1. separate income-category limitations (“baskets”)

				a. not country-by-country b/c cross-crediting more realistic for multinatls

				b. can manipulate include w/in foreign countries

					- ie buy tax-free French bonds

				c. free cross-crediting w/in baskets; no cross-crediting betwn baskets

			- MORE STUFF IN NOTES IF NEED IT  - SAID NOT ON EXAM

			2. special source rules

			3. treatment of losses

		3. Other

			a. R&D

				1. any research method mandated by country that will provide NO benefit 						overseas

					- any incidental benefit now or in future precludes direct allocation

					- royalty assumed to be arms length for this section

				2. Sales method

					a. allocate 50% to where most performed

					b. allocate remainder according to sales (look thru wholly owned sub)

				3. Gross Income method

					a. apportion 25% to where > 50% of research performed

					b. allocate remainder according to GI

						(Gross Rev - COGS) / (GI + royalty)

					c. gross income method must be at least 1/2 as much as sales method

				4. can change method each yr if have changes (ie new sub)

			b. solutions for excess credits

				1. manipulate foreign source tax income

					- source rules, allocation of deductns, etc

				2. try to get foreign taxes lowered

				3. try to create more foreign source taxable income

					- must do in low-tax country, or will just have more credits

			c. possible limitations

				1. per country limitation - calucluate cr country-by-country; done in past 						but not used now

				2. overall limitation - add all up; pay net excess to US; bad b/c discourages 					US invstmt & encourages investmt in low tax foreign country

					- also known as “averaging”/ “cross-crediting”

					a. still allowed, but may not want to invest in undeveloped low tax place

					b. Congress: no cross-crediting when distorts purpose of FTC limitation

						- especially for invsts in banks & publicly treaded stks

						- lowered US tax rts creates incentive to invest overseas

						- done to prevent wiring $ to low tax country, generate as much int 								as needed to absorb excess crs (too easy)

			d. clearly passive inc removed from passive basket if foreign tax exceeds 					comparable US tax

			e. “look thru” treatmt for 10% owners of CFC -- look at assets held by CFC 					instead of just classifying its divs as passive inc



		4. Code Sections

			a. (904 Limitation on Credit

			(a) Limitation -- The total amount of the credit taken under (901(a) shall not exceed the same 				proportion of the tax against which such credit is taken which the TPs taxable income 					from sources without the US bears to his entire taxable income for the same taxable year.

			(b) Taxable Income for Purpose of Computing Limitation

			(c) Carryback and Carryover of Excess Tax Paid

			(d) Separate Application of Section w/r/to Certain Categories of Income

			(e) Repealed

			(f) Recapture of Overall Foreign Loss

			(g) Source Rules in Case of US-Owned Foreign Corporations

			(h) Coordination with Nonrefundable Personal Credits

			(i) Limitation on Use of Deconsolidation to Avoid Foreign Tax Credit Limitations



�	E. Transfer Pricing

			- Kaplan prefers apportionment/allocation like states do; govt says no, against 					treaties

		1. Principal Issues

			a. in any given situation, how is the “arms-length” standard actually 						computed?

				- may be hard to prove if made solely by this company (ie Darvon)

				- allowed (reqd?) to keep diff books for diff tax authorities

					- countries can solve by doing jt audits

				- arms-length P means as if between uncontrolled parties

			b. is a safe harbor available that satisfies this standard?

				- industry norms are not safe harbor

					- TP supposed to use greater than industry avg

					- Congress says IRS should use hindsight

			c. if no conclusive data exist, what then results?

		2. DuPont v. US - DuPont transfered product to DISA, Swiss 100% sub, for 				slightly over cost, DISA added mktg/tech svcs, recognized most of profit; no 				need to ever repatriate profits; ct reallocated using IRS’s suggested 					comparables

		2a. US Steel - steel bars, TP charged self same P charged unrelated parties; IRS 				claimed should have given sub a discount

		2b. HCA - HCA operated hospital in Riyadh through Cayman sub; IRS won 75% 				reallocation

		3. Intangibles

			a. methods

				1. CUT - arms-length based on comp paid in comparable situations

				2. CPM

				3. profit split

			b. primary weight is on income/profit stream from intangible

			c. 367(d) - treat contingent royalties on intangibles as domestic source inc

			d. TPs  reqd to report transfers of intangibles

				- industry norms not safe harbor

				- some bona fide R&D agmts OK

		4. typical arguments preceding transfer pricing argument

			a. sham transaction

			b. didn’t perform substantial commercial functions

		5. risks 

			a. interest

			b. penalties

				1. 20% penalty for 482 adjustmt $5mill or more

				2. 40% penalty for 482 adjustmt of $20 mill or more

				3. how to avoid penalties

					a. reasonably select specific method

					b. apply in reasonable manner

					c. keep documentation

					d. provide documentation to IRS w/in 30 days of request

						- must exist at time return is filed, NOT later

						1. principal documents - must be turned over w/in 30 days, 									includes index of all docs

						2. background documents - all others

			c. while litigate, sales of product continue to increase while still using same 					formula AND years following kept open on that issue by IRS

				- makes settlement very difficult

		6. effects of territorial system

			- would increase transfer pricing issue, b/c if could prove could repatriate 					immediately w/no US tax effect

		7. Methods of transfer Ping for tangible goods

			- choose “best method”, must at least consider if each method can be applied 					before apply any one method

			- diff method may be best method next year

			a. comparable uncontrolled P

				- can’t use if have unique product

				- transfers of less profitable (ordinary) good irrelevant for special good

				- payments should be commensurate w/income attributable to product

			b. resale P method

				- must have comparable uncontrolled dealers to use

				- antitrust implications of sharing profitability issues

				- TP has burden to make adjustments to arrive at arms-length P

					- IRS only has to show reasonableness of amount

						- don’t even have to tell who comparing to

						- TP has no way of knowing if IRS examples are at all comparable, 							ct doesn’t care

			c. cost plus method

			d. any other method

		8. Process for choosing method (videotape)

			a. identify all significant RPTs

			b. identify potential comparables

			c. set actual transfer Ps for specific period

			d. monitor actual results, make P changes if possible

			e. after year end, select and apply best method

			f. make compensating adjustment

				- if don’t (so book = tax), may have deemed dividend

			g. keep documentation

		9. “reasonable effort” for search for comparables

			a. experience and knowledge of TP

			b. conduct reasonably thorough search

				- may cost up to 25% of value of transaction

			c. apply method in manner set out by 482 regs

			d. reliance on advice of qualified expert

			e. degree to which TP adopts positions that tend to be at extreme end of 					reasonable range

		10. APAs

			- gives assurance on penalties and on P itself

			- 3-4 yr life

			a. includes

				1. describe transfer pricing methodology

				2. include descriptions of results of applying methodology

				3. factual background of TPs operations, critical assumptions

			b. benefits

				1. certainty

				2. IRS agrees to limit audit activities - just ensure following agmt

				3. IRS may agree to roll-back APA to prior years

				4. ability to negotiate w/both countries through “competent authority 						agmt”

					- so have settlement in advance, reduce possibility of double taxatn

				5. eliminate audit adjustments and litigateion

				6. eliminate (6662 penalties

				7. dealing w/chief counsel’s office not auditors

			c. process

				1. try to find method both parties can live w/for past & future

				2. pre-filing conference

					- TP allowed to remain anonymous, but get less if do

					- best to discuss most difficult issues up front

				3. file application -- Rev. Proc. 91-23

					a. background descriptn

					b. TPM

					c. analysis of application of TPM (may incl economic analysis)

					d. finan data from last 2-3 yrs & pro-forma application of TPM to 							show what results would have been

					e. audit team will be present, so must be careful not to expose 								weaknesses from prior years before start APA process

			d. disadvantages

				1. IRS may not accept TPM (if don’t, have given roadmap to audit team)

				2. effect of TPM on prior years

					- audit team will attempt to apply to prior years, may be big exposure

				3. need critical assumptions w/adequate flexibility (need relatively stable 						business for APA to work)

				4. scope APA

					- may permit IRS to spend more time on other transactions; need to 							maximize scope to minimize risk

				5. enormous documentation required

				6. binding obligation

		11. Approaches to transfer pricing

			a. judicial approach (cases)

			b. Treasury regs approach (diff methods)

			c. regulatory approach (APAs)

			d. statutory approach 

				- Kennedy & Carter wanted to elim deferral completely







		12. Code Sections

			a. (482 Allocation of Income and Deductions Among Taxpayers

				In any case of 2 or more organizations, trades, or businesses (whether or not incorporated, whether or not organized in the US, and whether or not affiliated) owned or controlled directly  or indirectly by the same interests, the Secretary may distribute, apportion, or allocate gross income, deductions, credits, or allowances between or among such organizations, trades, or businesses, if he determines that such distribution, apportionment, or allocation is necessary in order to  prevent evasion of taxes or cleary to reflect the income of any of such organizations, trades, or businesses.  In the case of any transfer (or license) of intangible property (936(h)(3)(B)) the income with respect to such transfer or license shall be commensurate with the income attributable to the intangible



�	F. Controlled Foreign Corporations

		1. principal issues

			a. when is a foreign corporation treated as being controlled by US shhldrs?

				1. US shareholder - US resident owning > 10% (usually 100% so not 						issue)

				2. CFC [(957] - any foreign corp if 

					a. > 50% of voting power OR

					b. > 50% of value

					is owned by US shareholders

					- ct looks to actual, not apparent control (Koehring)

					- divs imputed to US shareholders only

				3. (958 use attribution rules to find 10% (directly or indirectly)

					- look at control, not just at specific relationships

			b. which earnings of the CFC are taxable on a current basis to those US 					shhldrs?

				1. Subpart F income is taxed in year earned

		2. Koehring v. US - Koehring sold 55% of stock in sub to competitor, essentially 				gave competitor money to buy stock; ct said competitor had no invst in stk b/c 			no cost to buy stock; ct said no intention of divesting operating control in ST

		3. income deemed distributed

			major threads:

				1. related parties

				2. lack of bona fide local presence

			a. Subpart F income

				1. Subpart F Road Map - p. 244

					I. Basic Paradigm

						A. Intermediary in Property Transactions

							1. Applies to sales or purchases to, from, or “on behalf of” 									related parties [954(d)(1), (a)(2); 952(a)(2)]

							2. exception for items that are derived from, or are ultimately 									used in, the foreign country in which the CFC is organized 									[954(d)(1)(A), (B)]

						B. Definition of “related person”

							1. “control” test applied to stock of a corp, and to “beneficial 									interests” in other entities [954(d)(3)]

							2. standard need be only 50% - not more than 50% - and is 									based on value, or voting power in the case of stock.

							3. constructive ownership rules of 958 apply.

						C. similar rules for services

							1. applies to any compensated services performed “for or on 									behalf of” a related person, as so defined. [954(e)(1)(A), 									954(a)(3)]

							2. exception if the services are performed in the foreign country 								in which the CFC is organized [954(e)(1)(B)

							3. Further exception for services performed before and 										“directly related to” the sale of items actually produced by 									the CFC [954(e)(2)]

						D. General Rules of Operation

							1. If Subpart F income is more than 70% of a CFC’s gross 									income, the entire income is treated as subpart F income. 									[954(b)(3)(B)]

							2. if subpart F income is less than 5% of a CFC’s gross income 									and also less than $1million, then none of the CFC’s 									income is so treated [954(b)(3)(A)]

					II. Investment Income

						A. General Rules: all sources of passive income are “subpart F 								income,” including invst-oriented speculation in capital assets, 								commodities, and foreign currencies [954(c)(1)(A)-(D), 								954(a)(1)]

						B. Special Rules for Rents and Royalties

							1. such receipts are excluded from subpart F if “derived in the 									active conduct of a trade or business” and not received from 								a related person, as so defined [954(c)(2)(A)]

							2. such income from a “related person” is nevertheless 										excluded from subpart F if it were paid for using property 									in the foreign country in which the CFC is organized [ 									954(c)(3)(A)(ii)]

					III. Industry-Specific Provisions

						A. Insurance

							1. Premiums on policies covering risks outside the CFC’s 									country of origin are “subpart F income” [953(a)(1)(A), 									952(a)(1)]

							2. expanded definitions apply when the insured is a US 										shareholder in the CFC or “related” to such a shareholder: 									the 10% threshold for “US shareholder” is removed, and 									the “more than 50%” requirment for CFC status is dropped 									to 25% [953(c)(1),(2)]

							3. de minimis exception - 953(c)(3)

						B. Shipping

							1. all income from transportation by air or sea, including outer 									space, is “subpart F income” [954 (f), 863(d)(2)(A), 										954(a)(4)]

							2. does not apply to transportation wholly within the foreign 									country in which the CFC is organized [954(b)(7)]

						C. Oil and Gas

				2. Dave Fischbein Mfg Co v. Commisioner - classic CFC regime; parent 						had sub in Belgium; Belgium had no sales force, just plant to assemble 					bag-making equipment; ct favored b/c had fully equipped factory; 						didn’t meet 20% test but ct said activities were substantial so OK; 						burden on co. using facts & circumstances test; OK b/c tailored parts, 						trained personnel necessary; smelled like mfg to ct

				2a. Bausch & Lomb - ct said assembly is manufacturing, basically quoted 						Fischbein

				3. Subpart F inc = sum of [ins inc (only if have captive ins co) + foreign 						base co inc + sum of illegal bribes etc + inc from “bad” countries

				4. foreign base co inc (most subpart F inc is this)

					a. sum of [for pers. holdg co inc + for. base co sales inc + for base co 							svcs inc]   (954(a)

					b. basically passive inc in foreign country

				5. de minimis rule --(b)(3)(A) if subpart F inc < 5% or $1 mill, ignore

				6. opposite rule -- (b)(30(B) if > 70%, treat all inc as Subpart F

				7. 954(b)(4) if looks like Subpart F inc, but effective rt of country is > 						90% of US rt, don’t bother w/Subpart F

					- look at rt company pays, rather than rt in country

				8. foreign base co sales income

				  - services treated similar to sales

					a. from related party to other

					b. sale to any person on behalf of related party

					c. purch of property & sale to related party

					d. purch from any person on behalf of related party

					e. related party = person who owns > 50%

					requirements

						1. related party somewhere in transaction (otherwise would be 								arms-length)

						2. if escape Subpart F, then why incorp’d in that country

							- OK if have bus connection (make products/sell products)

								- even if don’t sell most in that country, can carve out those 									sales from Subpart F income

				9. 954(d)(1)(A) - escape hatch if can show prop from which inc derived is 						mfd in that country

				10. Regs re mfg: Reg 1.954-3(a)(4)(i)

					a. is property sold in effect not same as prop purchased

					b. “substantial transformation”

						- looks at how hard to go back to orig ingredients; ie wood pulp to 								paper

					c. operations substantial in nature & generally consider manufacture

						 - chimpanzee vs greasy factory test

						- packaging/minor assembly not enough

						- ratio:  (Dir Labor + OH)/ total CGS <20%, not mfr

							- if >20%, safe harbor

							- can manipulate CGS by reducing P sell to CFC for

								- may be (482 risk

			b. investments in US assets

			   - non-Subpart F income invested in US assets not deferred - 951(a)(1)(B)

			  - treats “loans” etc as dividends

				1. Gulf Oil Corp v. Commissioner - co. rolled over advances through 						interco. a/cs; regs created loophole w/1 yr rule; IRS closed hole after 						case even though TP lost

				2. Ludwig v. Commissioner - CFC w/no subpart F inc; parent bought stk 						& pledged stk of CFC as collateral (b/c didn’t want to repatriate profits 					to use for purch); IRS said substantively like pledge, ct said no; ct said 						956(d) said nothing re pledging stk; regs didn’t discuss; if IRS wanted 						it covered should have put in regs; after this case did issue new regs

		4. foreign personal holding companies - (552

			- co will be taxed at highest rt appliable to indivs

				- to prevent indivs from avoiding tax by incorporating portfolio

			- 5 or fewer owning 50%

				- escape if have > 5 indivs, but have to give up more control

			passive inc = FPHC inc ((1296)

				either:  1. 75% of inc passive or

						2. 50% of assets passive

				exceptions: 1. start-up year

							 2. disposition of active bus 

		5. passive foreign investment companies - (1291

			- lobbied for by mutual funds; applies even if foreign secs are underlying

			- if use stk as security for loan, treated as having been disposed

			- must report int in CGs etc each yr; no deferral

			- can be 1 american w/999 foreigners

				- no concentration reqmt

			- must elect status ((1293)

			SEE handout for additions to roadmap

			if don’t report currently, not free

				1. when do sell stock, attribute G to all years TP held pro rata

				2. tax at highest rt that applied regardless of indivs real rt

				3. all counts as ord income (lose CG benefit)

				4. int that would have been owed from time return was due at rt applicable 					to deficiency

		6. general

			a. ends deferral when

				1. inc earned overseas AND

				2. no rt for income to be through this sub

					- ie sub in Caymans when hospital is in Riyadh

			b. look-thru treats subsidiary like partnership rather than corp

				- if don’t look thru, no jurisdiction

			c. voting pwr deemed owned by US if

				1. % of voting power substantially > earnings power

					- if own 55%, should get 55% of earnings

				2. if facts indicate that voting rts not exercised independently

					- usually won’t pick antagonistic party to do deal with

					- charade disagreements not good enough

					- even if not charade in subsequent years, disqualified for that year

				3. if a principal purpose of arrangement is to avoid classificatn as CFC

		7. (956

			a. non-Subpart F inc; taxed separately; principal itself considered income b/c 					not repatriated as dividend

				1. amt of  invst in US assets that hasn’t been taxed but is enjoying 							protection of US laws

				2. only becomes issue when US invsts > Subpart F inc; until then no invsts 					taxed

				3. US property -- tangible property located in US, stk, oblig of US person, 						rt to use patent, etc.

				4. Exceptions to US property

					a. obligations of US govt and deposits w/banks

					b. stks/obligs of domestic corp so long as unrelated (not US shhldr of 							CFC & < 25% ownership)

			b. 956A - taxed like 956 if invst in foreign passive assets

				1. IRS didn’t have nexus to reach Swiss, etc assets; overlooked

				2. solution is to put $ in active business rather than passive assets

				3. really just futher attack on deferral; may be simpler to just eliminate 						deferral

		8. (959

			a. adopts FIFO rule for actual distributions

				- non-Subpart F inc not already taxed is taxable; if already taxed, not done 						again

			b. if actually pd tax to foreign juris, get FTC

		9. Steps to follow	for 956A

			1. Subpart F income?

			2. invested in US assets?

			3. invested in excess foreign passive assets?

				a. > 25% of total assets (generally 7-9% in non-tax haven countries)

				b. passive assets = assets giving rise to passive income

				c. can’t be US asset



		



		. Code Sections

			a. (951

			b. (956

			c. (956A

			d. (957

			e. (959

			f. 952

			g. 953

			h. 954



�	G. Attacks on Tax Havens

		1. Passive Investment Co. Road map - p. 300

		2. US v. VETCO - V sold goods thru sub to related cos; co claimed bank secrecy 				& said couldn’t turn over docs, ct said nothing in treaty barred IRS summons; 				Swiss govt said wouldn’t prosecute b/c just revealing info about self (b/c 				related); party relying on foreign law has burden of showing law bars productn

			balancing test:

				1. vital natl interest -- Swiss int down when just subs of US co

				2. extent of hardship -- no evid that unrelated 3rd parties would be 							affected, ct said should have kept records in US

				3. availability of alternative means - ct said too expensive or not feasible

		3. The HongKong and Shanghai Banking Corp v. Commissioner - if don’t 					introduce foreign records when requested (w/in 90 days), don’t get to use later 			in own defense [(982]; reasonable cause exception -- fear of crim penalty in 				other country isn’t reas cause

		4. Andersen v. Finesilver - if getting docs breaches foreign relations, co. should 				contact proper govt officials & let them deal w/it; ct said pattern of persistent 				& wilfull delay so ordered to pay other side’s costs & forfeited 2 issues

		5. PFICS

			- gain of disposition of stk of PFIC is ord inc

			- int charge elims bens of deferral

			- no min level of US ownership

		6. characteristics of tax havens

			a. favorable tax structure

			b. secrecy (but usuallydon’t bar self-disclosure)

			c. lots of banks



�	H. Export Incentives (FSC’s)

		1. Principal issues

			a. what are the organizational requirements for establishing a FSC?

			b. which aspects of the earnings process must be performed overseas and to 					what extent?

			c. if the organization does qualify as a FSC, what are the tax benefits 						available?

			d. what special allowances are made for smaller exporters?

		2. FSC Road Map - p. 411

		3. purposes

			a. in code for non-tax reasons

			b. to increase exports, but doesn’t if don’t increase demand

				- no correlation between residual profits & price charged; exchange rates 						have more influence on this or could tie to units sold

				- hasn’t worked

				- can’t directly subsidize b/c of GATT

					- is attempt to tax territorily; erect artificial barriers like other countries 						but not as effecitve

			c. really just creating jobs in foreign juris instead of US

		4. reqmts

			a. must be located in foreign jurisdiction

				eligible jurisdictions:

				1. with exchange of info agmt

				2. treaty w/exchange of info clause

				3. US possession (except Puerto Rico) (d)(5)

			b. must have foreign presence (econ activity)

				1. all mtgs requd to occur outside US

				2. bank a/cs must be outside US

				3. 924(d) reqmts -- 5 categories

					- regs distinguish promotion/advertising/negotiation

					- must keep track of costs for each category incurred by FSC & by 							other members of affiliated group

					tests: 1. 50% test - FSC must have > 50% of each activity

						   2. 85% test - FSC must perform 85% of at least 2 categories

					  - almost impossible to meet unless pay people in FSC as much as 							domestic

		5. benefits of FSCs

			- partial tax exemption for portion of inc related to export sales

		6. exceptions

			- no exemption for items in short supply, oil/gas; 1/2 for miliatry property

		7. if FSC shhldr is corp

			1. NI x 15/23 -- FSC must perform all 5 activs + 3 others in 924(e)

			2. 30% -- IRS will focus on transfer P, so low certainty

		8. examples of calculations - p. 420/421

		



�	I. Possessions Corporations and Bribes

		1. principal issues

			a. does the corporation qualify for the (936 credit and to what extent?

			b. how should income derived from a related party’s intangible assets be 					treated?

		2. Eligibility

			a. Possessions Eligiblity Road Map - p. 469

		3. Intangibles Income

			a. Possessions Intangibles Road Map - p. 471

		4. Illegal bribes
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