Admin Law Outline





I. Relationship of Individual to State


	A. Rules or Orders


		1. Londoner v. City & County of Denver - get full hearing before roads 					assessed/int terminated; ct said opp to be heard must be at meaningful time & 				manner - before the fact in this case; due process requires


			1. notice


			2. opportunity to be heard


		2. Bi-Metallic Invst Co v. St Bd of Equaliztion of CO - change in assessments 				affecting property taxes; rule so no indiv opp to be heard in hearing; no 				hearing b/c more political accountability when large group affected, same 				arguments for all members of large group, small group more fact-specific


		3. Bowles v. Willingham - rent stabilization, rent director reduced max could 				charge, ct said no rt to hearing, judicial review enough to guarantee due 				process; emergency so get hearing after the fact; property deprivation can be 				made good later


		4. Anaconda v. Rucklehouse - EPA said needed decrease in sulfur dioxide to 				<2tons/day, Anaconda only party affected; ct said adjudication not legislation


	B. Theories of Procedure


		1. Red Light theories - role of adm law to protect indivs from interventionist state


		2. Green Light theories - takes state intervention as a given; try to ensure 					programs implemented as fairly/efficiently as possible





II. Administrative Agency Adjudication


		viewpoints of administrative law


		1. communitarianism/civil republicanism


			- skeptical of private preferences, pt of govt is to make better people thru 					collective reasoning; purpose of adm law NOT to protect liberty & 						property from state; promote public virtue thru open decision-making 					process w/public input


		2. liberalism/public choice model


			- favors indiv over community, st is necessary evil from which indivs need 				protection; no govt except as made of indivs


	A. Due Process and Administrative Adjudication


		1. Right/Privilege Distinction - due process only for const rts; none for 				    advantageous relations w/govt (privileges)


			a. Bailey v. Richardson - B discharged for being member of Comm party; no 					hearing & not told who fingered her; not allowed to be fired unless good 					cause shown; due process required real hearing - notice of nature of 					accusation and honest disclosure of basis; ct says don’t get full trial or 					notice/opp to be heard b/c no prop int/rt; can’t complain when govt 					revokes a privilege


			b. Cafeterial & Rest. Workers Union v. McElroy - cook at gun factory 						cafeteria fired b/c security risk; denied hearing; ct affirmed, said not rt, not 				fundamentally unfair to discharge b/c can get other job; looked to facts of 					each case for fundamental fairness


			c. Dixon - st expelled student for attending protest; ct says get hearing if govt 					injures you; denies defs rts/privilege argument


		2. Demise of Right/Privilege Distinction


			a. Hornsby v. Allen  - H denied liquor license, demands hearing; ct says due 					process violated b/c award based on bribes; basically said get hearing any 					time govt denies privilege, EXTEME


		3. Due Process/War on Poverty/New Property


			a. Goldberg v. Kelly - beginning of modern adm due process law; SS bens 					denied if administratively determined not eligible; if need hearing before 					can revoke agency will wait & verify before giving checks (make initial 					application more rigorous), welfare pymts as property rt;  more than notice 				and opp to be heard reqd, rt to trial almost, substantive rt to property , govt 				can’t radically change rules b/c violates due process


				- even if no substantive rt, may have liberty int (freedom from arbitrary 						govt actions)


				liberty int - some aspect of personal autonomy that the state may 							abridge/restrain, given certain facts, one of which must be a hearing


					- ie quarantine, int in reputation


					- blackballing violates liberty int, impairs future ability to work


					- subsequent due process reqd before may be taken away


		4. Refining Due Process Methodology


			a. Bd of Regents of St Colleges v. Roth - Roth was untenured prof, bd did not 					renew K for yr that after which would have gotten hearing; ct said no need 				for hearing b/c no property rt; not a protected interest so no procedural 					fairness reqd; not consistent w/Goldberg, limiting litigation explosion


					substantive rt - positive law/st law gives rts (not sole source)


						- test: reasonable reliance/justified expectation


							- derived from informal assurances/repetition/custm	


							- not what you need, what you already have


								- if know might be taken away is not protected


			b. Perry v. Sindermann - teacher fired, poss b/c criticized Bd of Regents, given 				rt to hearing b/c had de facto tenure -- informal assurances in policy 					manual + no formal tenure; had rt to rely on even though not created by 					state statute


				- if can find protected int, can get past s.j. and settle


				- Rehnquist - no rt to job or to attend hearing, just to keep job until 							determination of whether cause to dismiss


			c. Loudermill - ct says substance/procedure different, need legitimate claim of 					entitlement, not just need


			d. other


				- other ints -- may depend on reqs - ie parole


					- if shall be paroled if meet conditions, is liberty int


					- if may be paroled, no liberty int b/c discretionary


		5. How Much Process & When


			a. Mathews v. Eldridge -  lost disability bens, not need-based, entitled to do as 				well as were doing before disability, terminated once able to work,  					lengthy process; no evidentiary hearing until after termination; SC held 					SSA bens less important than welfare, can still get welfare even if denied 					SSA, test:


				1. weight of individual interests


					- wide range - hi proocess for crim stuff b/c weight of freedom hi


				2. adequacy of procedures


					- Perales - ct said don’t need hearsay rule b/c med rpts reliable enough


					- how much more adequate if additional safeguards given


					- nature of inquiry


						- need adversarial proceeding if expect lies/disputed facts


				3. cost


					1. longer time before termination means eligible to receive bens during 						process


					2. direct financial costs





			see chart in notes





		6. Confining Due Process


			a. Goss v. Lopez - suspension from school, property int in attending public 					school, school argued  de minimis b/c only 10 days, ct said wasn’t de 					minimis; get notice & opportunity to be heard; is bottom of spectrum 					(Goldberg is at top), de minimis exception; brief opportunity to present 					side orally is enough for 10 day suspension


			b. Arnett - when govt takes away job and can only take away by cause, get 					notice before and full evidential hearing after


			c. prison cases


				1. Morrissey v. Brewer  - depends on statute, whether can be revoked only 						for  cause; weight of int is hi b/c is int in staying out of jail, get rt to 						counsel but not  at govt exp


				2. do regs provide that lose for offense or no regs? if no regs, no rt to due 						process


				3. protected int in good time credits? yes b/c only taken for cause


				4. Davidson - prisoner warned officials he would be beaten, officials did 							nothing, ct said didn’t know if R/ was enough


				5. Daniels - claimed slip&fall on pillow N/ left on stairs (probably really 						beaten), injured w/o hearing before injury, SC says no damages


			d. Ingraham v. Wright - post-termination remedy enough even when int is in 					pers liberty


			e. DeShaney v. Winnebago Cty Dept of Soc Svcs - DeShaney beaten by 					father, admitted to hosp, soc. svcs see but don’t intervene, ends up 						severely mentally retarded; claimed st failure to act deprived of rt, 						substantive clm b/c no procedure would make better, SC says not resp b/c 					due process doesn’t require state to protect against other private citizens; 					lack of confinemt/restraint so not like Estelle or Youngberg


			f. Schweiker v. McClure - bias would have worked if hearing officer had any 					stake in outcome, but didn’t so not tainted tribunal


			g. Brock v. Roadway Express - fed stat prohibited retaliatory discharge, 					investigator talks to both sides, hearing in front of administrator, no discl 					of witnesses etc; temp order of reinstmt; employer sued b/c not even told 					what charges were, wanted pre-reinstatement adversarial hearing; ct holds 					rt to discharge is protected prop int; must consider ints of all parties; 8 					judges say is like Mathews proceeding


			h. Walters v. Natl Assn or Radiation Survivors - VA office handles huge # of 					claims, open file sys, can’t have lawyer unless pay < $10, ct rejects clm 					that should increase $limit


				1. nature of inquiry - nonadversarial


				2. burden imposed by lawyers great - everyone would want one


				3. comparable rate of success agents/lawyers


			   - high cost for very little contribution


			i. due process requirements


				1. protected interest


					a. liberty int - ie reputation, practice in field


					b. property int - state positive law or custom, unilateral not enough, 							Roth & Sindermann


					     - need legitimate claim of entitlement


				2. deprivation - something more than causing loss of protected int


					- must be tyrranical, not just negligent (deliberate)


				3. process due (Mathews v. Eldridge test)


					1. weight of indiv’s int against erroneous deprivation (ie means-tested 							welfare program)


					2. govt’s int in procedural simplicity - what not provided & what costs 							to provide


					3. contribution that proceds would make to prevent erroneous result


						- all addl proceds reduce risk & inc cost


						- procedures more attractive when facts in dispute


			j. Parratt - prisoner sued for deprivation of hobby kit by prison official, SC 					said had fed cause of action but should sue using st tort claim


			k. Estelle v. Gambel - denying med care to prisoners violates 8th A b/c 					confinemt prevents from seeing own doc


			l. Youngberg v. Romeo - when indiv is civilly committed, govt responsibility 					to keep safe from self and others


			m. Harris v. McRae - not unconst for Congress to separate abortion from what 				Medicaid will pay for





	B. Agency Adjudication & Article III


		DO NOT SAY VIOLATED APA OR 7TH A ON EXAM


		1. agencies


			1. created by statute, give money & power


				a. organic act - creates agency, specific


				b. APA - regulates procedure, general


				c. specific trumps general (organic controls)


				d. Congress can’t give agency a pwr it doesn’t have


		2. adjudication - deciding specific controversies w/r/to general standards, more 				than mere dispute resolution


		3. Public rts/Private Rts


			a. Crowell v. Benson - Crowell has auth for adjud re injury betwn emper/ee on 				navigable waters; after makes decis must go to fed ct to sue for enforcemt, 					ct says no review de novo in fed ct for issues of fact so long as supported 					by evidence (rational), review of ?s of law not discussed b/c Congress 					gave cts that pwr; subst due process claim fails b/c makes employer S/L & 				WC cases OK, proced due process met b/c notice, opp to be heard & 					judicial review of ?s of law; large amount of auth can go outside Art III 					sys so long as still some role for Art III judiciary, even if is private rt being 				dealt w/; where Constitutionality depends on facts, MUST be determined 					in fed forum, so de novo review by fed cts reqd - but ignored, have option 					of reviewing facts


			b. Article III issue - can Congress delegate to agency


				1. Murray’s Lessee - Cong can’t give/take anything to/from Art III 							judiciary other than what Const gives


				2. traditional use of Boards created by Cong for terr rts etc (Art IV)


				3. necessary & proper cl - can create adjud pwrs to fulfill Art I pwrs


			c. public rt/private rt distinction - civil cases only


				1. if rts are public rts, don’t need to be adjudicated in fed ct; still get due 						process; ie dispute betwn govt & indiv re public pension, govt rt to 						taxes (unless crim case - then can’t be assigned to agency)


					   public rts - when want something from govt


				2. private rts - one citizen vs another


		4. Admin Adjud & Jury Trials


			a. Atlas Roofing v. OSH Review Comm’n - if Atlas lost, penalty due to govt; 					no jury b/c admiralty; may be C/L cause of action even if statute; public rt, 				opinion basically says don’t want jury hearing these cases b/c of 						difficult/complex nature of issues and hard to put jury together


			b. 7th A rt to jury trial


				- applies to cases over $20 based on C/L (between private parties for 						damages, not restitution)


				- facts determined by jury only reviewable under C/L standards


		4. Return of Crowell v. Benson


			a. Northern Pipeline Constructn Co v. Marathon Pipe Line Co - auth of BR ct 					to decide adjudication of estate, st law tort claim involved - must be 					resolved before BR can be finished b/c near front of line; ct said not 					enough Art III participation b/c review b/c appeal w/clearly erroneous std 					too limited a role; Cong tried to make BR judges Art III judges but didn’t, 					dist ct judge must sign BR judge’s orders; sep of pwrs issue - competence 					vs checks on tyrrany


			b. CFTC v. Schor - CFTC regs commodities mkt, can go to CFTC if think 					defrauded by broker, broker can implead st law K claim for fees; does adm 				agency have pwr to hear st K clm, ct says


				1. have choice of fed ct or CFTC, chose CFTC


				2. consent - if just settled, fed ct would never hear


				3. CFTC decisions reviewable by fed ct


			c. Thomas v. Union Carbide - FIFRA regs pesticides/interst commerce, get 20 				yr patent then competitors register w/o having to do research, Cong passed 				stat saying orig registrant can have clm against subsequent using 						arbitration; SC upheld b/c


				1. although betwn private parties, arose from pervasive reg scheme


				2. decision subject to review by fed judge (weak)


			d. if private rts, agency OK as long as 


				1. enough review


				2. private action derived from public reg scheme or intertwined


				3. consent to non-Art III forum


			   - Northern Pipeline only case struck down as not enough





	C. Adjudication and APA


		Background of APA


			1. SC obstacles to adm agencies/new deal statutes


				1. restrictive interp of Comm Cl


				2. substantive due process


					- restrictions on private Ks unconst; neither fed nor sts could regulate


				3. non-delegation doctrine - didn’t allow Congress to delegate lawmaking


			2. complaints of business


				1. secret law - no way to tell if being treated fairly


				2. bias - hearings useless, decisions made by prosecutors & w/o basis on 						record; Bd always won


				3. commingling of functions/ex parte communications


			3. APA 


				goal: to make pervasive fed int consistent w/notions of fair play


				1. (551(4) & (6)


					rule - agency stmt of general or particular applicability and future 						effect designed to implement policy	


						- is to agency what legislation is to Congress


						- matter of policy rather than individualized fact-based decision-								making


						- includes rate-making


					order - whole or part of final disposition of agency in matter other than 					rule-making but including licensing (adjudication)


				2. (554 Adjudications


					1. sends to organic statute


					2. if stat does not require decision on record after hearing, get only 							what agency wants to give you (APA doesn’t require any proceds 							statute doesn’t) (still get Const due process)


					3. if is reqd by stat, get


						1. (554(b) - personal notice


						2. (554(c) - opportunity to be heard & 556/557 reqs


						3. (554(d) - forbids commingling of functions & ex parte contacts


					4. (556/7 tell how to conduct admin trial


						1. by agency members or ALJ


						2. formal rules of evid don’t apply


						3. (556(e) - decis based excl on record


						4. (557(b) - agency has auth to retry case, no deference owed to 								ALJ


						5. (557(c) - allows parties to propose findings of facts


						6. (557(d) - limits ex parte communications during adjudication


					- get full-blown admin trial as long as is reqd by organic act


		1. Formal Adjudication and APA


			a. Wong Yang Sung v. McGrath


			b. Seacoast Anti-Pollution League v. Castle - PSCO wanted exemption from 					reg to dump hot water in Bay of Maine, sections of act provided for public 				hearing but not for “on record” or adversarial, don’t know if Congress 					intended APA to apply; ct says if is adjudication & requires public 						hearing, (554 applies


				- if rule-making, under 556/7 if says on record, otherwise under 553


						adversary procedure vs notice/comment procedure


			c. Buttrey v. US - same statute as Seacoast, developer wants to drain 						swampland, denied permit; ct says in this context public hearing isn’t 					hearing on record, doesn’t think Cong wants full adversarial hearing 					(wanted Corps’ simple process, hearing)


			d. Chemical Waste Mgt v. US EPA - statute says rt to permit on public 					hearing, means rule 556; agency says if action is license 							revocation/suspension get adv hearing, if just investigation, only informal 					hearing; ct says agency interp of own organic statute set aside only if 					unreasonable (Chevron), burden is on indiv opposing agency





Types of Rules


	1. formal, informal, hybrid


		a. formal


			1. 556, 557 applies


			2. characterized by on the record language


		b. informal


			1. 553


			2. formal adjudication, trial-like process


			3. notice published in Fed Register of notice & comment opportunities


		c. statute mandates more than 553 but less than 556,557


			- 553 + addl reqmts


Complying w/Rules / Interpreting Rulings


	1. enforcemt arm of agency will issue a “ruling” or “no action” letter


	2. no hearing, just an opinion letter, rt to appeal


	3. not “binding” b/c no estoppel against govt


Types of Orders (anything not a rule)


	1. formal or informal


		a. formal - any reference to hearing may send to formal category


			554, 556,557


		b. informal - only minimal due process stds


Formal Orders - How diff from civil suit


	1. parties - often multiparty


	2. permission to intervene


		a. granted more often in formal orders


			1. public int/impact


			2. create better public policy


		b. Ashbaker - only 1 winner between 2 applicants


		c. who can intervene


			anyone affected by decision, per U. Church of Christ


		d. what about intervention in non FCC cases - agency decides based on who 				affected and value of additional arguments


		e. allowed b/c tending to affect more 3rd parties w/formal orders


	3. no juries, so relaxed rules of evidence


		a. rules of evid for benefit of juries


		b. Richardson v. Perales


			1. def claims hearsay, pl says no b/c Goldberg


			2. requiremt of substantial evid for judicial review


				- hearsay alone may be substan evid


				- no absolute rt to cross examine - usually given for swearing matches


	4. official notice


		a. disvfavored practice


			1. universally known “given fact”, adversely affected party gets opp to 						disprove


			2. formal order has more generous rules


	5. Standard of Proof


		a. Steadman v. SEC


		b. substantial evidence is preponderance of evidence





		2. Comparative Hearings


			a. Ashbaker Radio Corp v. FCC


		3. Party Status and Intervention in APA proceeding


			a. Office of Communicatn of United Church of Christ v. FCC


		4. Evidence


			a. Rules of Evidenc


				1. Richardson v. Perales


			b. Official Notice


				1. Banks v. Schweiker


			c. Standard of Proof


				1. Steadman v. SEC


		5. Administrative Structure - Combination of Functions & Constitution


			a. Withrow v. Larkin - med bd allowed to investigate complaints, revoke 					licenses; ct says OK


				1. diff between facts/law


					- supposed to be biased re law, not re facts


				2. Const std: could reasonable observer conclude that judge pre-decided 						facts?


			b. separation of functions


			  - agencies allowed to make rules, prosecute and adjudicate; not separated b/c 					expertise in subj matter


			  - (554(d) “employee” is ALJ, does not apply to head of agency, other 					members of agency may receive ex parte communications


			  - forbidden for


				1. ALJ to consult a person on a fact in issue (ex parte communications)


					- concern for fairness, both parties must be present


				2. ALJ to be subject to supervision of investigating/prosecuting employee


			- (557(d) (Govt in Sunshine Act)


				ex parte communication from intersted party to ALJ or agency member 					(anyone involved in decis-mkg) forbidden


					- specifically excludes status checks


					- prohibitions begin when complaint filed


		6. ALJ & Unbiased Decisionmaker


			a. Grolier v. FTC - complaint that ALJ formerly worked for former FTC 					Commissioner, could have been involved in prosecutions; FTC argued 					554(d) didn’t apply to agency, risk is ALJ getting info not subject to cross-					ex


				1. ct says if worked for Comm & Comm does prosecutions, w/in 554(d)


				2. any responsibilities on this or similar cases?


		7. Ex Parte Communications


		   - if party makes ex parte communication, may lose case as sanction


			a. PATCO v. FLRA - decertification of air traffic cntllrs union, 							communications during hearing, memo in same room as Gen Couns N/A 					under 557(d) b/c only tangential, phone call from Secy  only status check 					so OK, union leader taking ALJ to dinner not OK, but no penalty b/c 					union lost anyways (communication not effective)


		8. Pre-Judgmt


			a. Cinderella v. FTC - Commissioner both adjudicator and politician, if can forsee case coming before him, can’t express “pre-judgmt” (for adjudications only), due process requires adjuds be unbiased





Adjudications


	A. what is an adjudication


		- anything that doesn’t fit def of rule in APA


	B. what kind of hearing


		1. formal vs informal


			a. need Congressional intent for formal hearing


			b. look to organic statute


			c. agency’s determination/interp of whether statute means formal


	C. Reqs of formal hearing


		1. notice


		2. rt to be heard


		3. hear all evidence


		4. cross-examine


		5. record exclusive basis of decision, no ex parte communications


		6. ALJ makes initial determination


		7. appeal to Commission, which can do what wants w/lower ct rulings





	D. Informal Agency Action  & ADR


		1. Informal Agency Adjudication


			a. Citizens to Preserve Overton Park v. Volpe - no specific proced, but 						reviewable under arb & capr std


				1. judicial review doesn’t violate organic decision


				2. did decision maker consider all relevant factors


			b. Camp v. Pitts


			c. PBGC v. LTV Corp - PBGC resotred LTV’s pension plans made thru 					collective bargaining, ERISA allowed PBGC to terminate plan if


				1. co usually allowed to terminate


				2. if collective barg, PBGC can involuntarily terminate if loss to PBGC 						will increase unreas if not term’d


				PBGC term’d after LTV asked, then LTV entered new collec barg agmt 					giving bens due under old plans, agency reverses termination (so LTV has 					to pay, not PBGC), as if never terminated; restoration was informal 					adjudication, so only arb & capr review; ct says cts don’t have supervisory 				pwr over agencies, so LTV has no rt to be heard & no stat rt to hearing b/c 					organic act didn’t provide for procedure, ct said agency not reqd to 						consider non-ERISA law, must only consider own statute


				1. establishes that VT Yankee applies to informal adjudication and inf 						rule-making (cts have no inherent pwr to force agencies to follow 						proceds)


				2. agency can disregard factors if organic statute allows


				3. move from if agency has violated organic statute to Chevron analysis


			d. Chevron - when agency given discretion to interpret statute, must be 					irrational in order to overturn


			e. ways to overturn


				1. did decision violate organic statute (Chevron)


				2. did agency consider all relevant factors (LTV)


				3. was there a clear error of judgmt 


					- very hard to win on


				4. did agency comply w/all req’d procedures (VT Yankee)


			f. administrative record - record of why decision was made; options:


				1. contemporaneous paper trail


				2. affidavits (so hi officials don’t have to go thru cross-ex)


				3. testimony


				4. demand agency give public stmt explaining actions


					- 2 thru 4 bad b/c are post-hoc rationalizations


					- agency may try to keep things out of file pre-litigation


			g. informal adjudication


				- anything that isn’t formal adjudication or rule-making


				- often sent directly to ct of appeals by organic act


				- if nothing in organic act, follow APA


					- substantive rt to judicial review


					- invoke as fed ? that agency action is arbitrary & capr under APA


		2. Administrative Equity


			a. Chemical Mfrs Assn v. Natural Resources Defense Council - 						“fundamentally diff factor” variance, not hardship var, used where 						industry in category doesn’t thing should follow regs for that category, 					envs say amendmt means can’t give vars to toxic waste disposers; if can’t 					grant variances, would have to dilute generally applicable rule; WHAT 					DID CT DECIDE


			b. Kixmiller v. SEC - stkhldr wanted to put proposals in proxy, co asks SEC 					enforcemt staff if will sue if leave out proposals, stkholder sues SEC 					claiming arb & capr, not reviewable b/c SEC did nothing - just staff 					opinion; agency refusal to act is reviewable decis, ct says loses on merits 					b/c not arb


				- (706(1) compels agency action when unreas delay


				- (701 gives agency discretion re whether to prosecute


			c. administrative equity 


				- general policy w/ability for administrator to grant exceptions 						  (variances/permits/exemptions)


				- established b/c preferential if done case-by-case; unfair if no exceptions 						b/c


					1. hardship - ie finan difficulties


					2. fairness/unforeseen or ommitted case - rule doesn’t make sense for 							peculiar circumstances, costs/bens grossly disproportionate





				3. Conditions and Commitments


			a. First Bancorporation v. Bd of Govs of the Fed Res Sys - wanted to acquire 					co, regulator said could offer either NOW a/c or loans (not both), informal 					adj so arb & capr std,  agency should have done rule-mkg not informal adj 					b/c not given indiv consideration & treated under general policy rule


			b. reasons for using rules


				1. get input from public


				2. if use adj, won’t hear from all affected parties; agency will choose 						unrepresentative case to create precedent for policy


				3. adjudication for finite # of parties


			c. why rulemaking


				1. don’t even get bens of formal adjud if done in informal adj


				2. significant risk of inconsistency if don’t


					- similarly situated indivs treated differently


			d. NLRB v. Bell Aerospace - 


		4. ADR


		  - is between public process & private settlement


			a. Settlement


				1. United Municipal Distributors Corp v. FERC - cts approve settlemts 						generally, dispute over reg. statute, K dispute between private parties 						brought to agency


			b. Arbitration


				1. Thomas v. Union Carbide Agr Products Co - pesticide registration 						regulation, follow-on rule reqd subsequent to pay fair share of orig 						research costs, arb reqd if can’t agree what fair share is (not voluntary - 					if follow-on refuses, not allowed to use data, if orig refuses, follow-on 						gets free); arbitrator not Art III judge, orig regis claim is private rt; no 						review unless arb bribed; ct says not purely private b/c no suit w/o 						regulation, due process issue only if no notice of arb proceedings


				2. Devine v. Pastore - customs inspector fired for stealing shirt, emper sues 					arb to get review of decis (reinst), empee allowed to choose arb or 						collective barg proced, statute says arb’s decis reviewed under same 						std as Merit Sys Protectn Bd, ct says arb didn’t follow stat b/c didn’t 						give employer same deference MSPB would


				3. arbitration


					- “cleanest” result


					- agree to abide by arbitrator’s decision


					- good for repeat players b/c evens out eventually, less exp, no 								alienation


					- allows secrecy


					- always excls some ints, public int left out if secrecy


			c. Criticisms





III. Agency Rulemaking





I. Rulemaking


			A. 551(4) defines


			B. retroactive rules


				1. rarely done (except IRS)


				2. Bowen v. Georgetown Univ Hosp


					a. only time rule applied was betwn when rule made & when Congress 						changed act


					b. effect of rule - govt asks for refunds for overcharges


					c. default rule - rules must be prospective (need congressional 								permission for retroactive


			C. Industrial Safety Equip v. EPA - not a rule b/c doesn’t create legal liab for 					violation of terms, EPA says breathing apparatus reqd for asbestos 						workers, de facto ban on mfrs apparatus b/c not powerful enough


			D. Types of rules


				1. legislative - creates no benefits or liabilities


					a. formal  - 556, 557


						- Congress must mention “on the record hearing”


						- rarely occurs except in ratemaking


					b. informal - 553(b)


						- need notice & comment


						- need explanation


				2. interpretive - opinion of what existing law requires





	A. Agency Rulemaking


		Rulemkg Reqs


			1. publish notice in CFR


			2. receive comments from interested parties


			3. publish w/concise stmt of general purpose





		1. What is a Rule


			a. Bowen v. Georgetown Univ. Hospital


			b. Industrial Safety Equipmt Assn v. EPA





		2. Types of Rules & Rulemaking Processes - (553


			a. Notice & Comment


				1. Chocolate Mfts Assn v. Block - chocolate milk/WIC case, notice 						inadequate b/c existing reg didn’t exclude pl’s product, p. 395 test for 						adequate notice - “sufficiently descriptive...”


				2. US v. Nova Scotia Food Products - smoked whitefish didn’t meet 						agency reqmts, too expensive to sell or destroys fish if do follow; 						purpose of comment period is to improve substantive content of rule, 						underlying data must be discl if in-house, not if in public domain; 						concise gen stmt reqd so ct can review, all salient issues must be 						addressed; if not discl, returned for disclosure; if comment period 						inadequate, reopen for comments & disclose bases


			b. Administrative Common Law


				1. Vermont Yankee v. Natural Rescs Defense Council - lower ct held 						didn’t follow adequate proceds even though did everything reqd under 						(555, SC said can’t add addl reqmts to APA, all proceds from organic 						act, APA or US Const, no addl proceds unless


					1. organic stat provides for addl proceds


					2. agency hasn’t considered all relevant facts (can’t determine b/c 							inadequate record)


					3. Constitutional safeguard omitted by statute


						- due process limited for rulemaking (Bi-Metallic)		


			c. Exceptions to ( 553 Rulemaking Procedures


				1. American Hospital Assn v. Bowen - Medicare, agency established 						PRO’s (peer review orgs), AHA complains that no notice/comment on 						rules PRO’s follow, ct says are internal rules telling agents how to 						perform duties


					- APA exception for no review of agency K’s


						- HHS waived, so subj to notice & comment b/c K w/fixed 									terms=rule


				2. (553 exceptions to notice& comment reqs


					1. interpretive rules - general stmts of policy, rules of agency 								organization, practice and procedure


					2. when agency for good cause finds that notice & pub. procedure are 							impracticable, unnecessary or contrary to public int


						- emergency situations


				3. see chart in notes


				4. legislative vs interpretive rules


					1. how does agency characterize rule


					2. if interpretive rule, reasoned justification or unconstrained notions 							of public policy?


					3. does rule modify or depart from legislative rule? (ie exception)


						- if does, is probably legislative


					4. does rule create NEW liabs for adverse parties?


						- adverse effect alone not enough, must be new liabs


			d. Hybrid Rulemaking Procedures


				1. Industrial Union Dept., AFL-CIO v. Hodgson - union sues OSHA for 						asbestos rule not going far enough, organic statute allows for 							legislative-type rulemaking and “reasonably necessary & appropriate” 						std of review; WHAT HAPPENED


				2. US Steelworkers v. Marshall - same OSHA std, this time w/lead; 						organic statute says APA doesn’t apply; pl claims ex parte 							communications, but can consider outside factors w/rule-mkg; pl 						claims bias of decision maker, std is “unalterably closed mind”, 						virtually impossible to prove


				3. hybrid rule - when organic act provides for rule-mkg proceds other than 						those in (553; can require more than APA; can have diff std of review 						(ie substantial evid rather than arb & capr)


				4. Assn of Natl Advertisers v. FTC - head of FTC tried to limit advertising 					on kids TV, refused to recuse self, ct found didn’t have unalterably 						closed mind


				5. if APA doesn’t apply, intra-agency ex parte communications in rule-						mkg OK


				6. Sangamon Valley TV - to determine which station got Ch 2; one party 						gave gifts to commission, ct threw out for ex parte contacts; said was 						more like adjud than rule mkg b/c only 2 parties, both known by 						agency





		3. Choosing Rulemaking or Adjudication


			General


			1. rule or adjudication


				a. if rule, formal or informal


					1. if formal, on the record hearing


						- (553, 556/7


					2. if informal


						1. notice (must be meaningful - Chocolate)


						2. opportunity to comment (meaningful - Nova Scotia)


						3. concise gen stmt (must be reasonable - Nova Scotia)


						4. NOT arb & capricious (Overton)


				b. if adjudication, formal or informal


			2. rate-making


				- falls into formal rulemaking; like adjud b/c just 1 utility affected


				- usually closed record adverarial proceeding


				- ex parte communications - 557(d) - if contact by interested person 						relevant to merits, agency must quickly disclose or side making discl 						has burden to prove why shouldn’t be set aside


			


			a. Power to Choose


				General


					1. agency action that can’t be sustained for reasons given by agency 							can’t be sustained for another reason (must be reason agency, not 							ct, came to result)


					2. retroactive liabilities that are regulatory in nature are disfavored not 							impermissible


					3. when agency has rule-making and adjud pwr, can use either





				1. SEC v. Chenery - holding co act reqd SEC approval for organization; if 						member of old control group, need SEC permission to be in newco; 						while reorg petition pending, Chenery bros bought shares in holding 						co, SEC said couldn’t buy shares b/c fiduciaries; ct said couldn’t 						sustain decis for reasons given b/c basis of decis was misinterpretation 						of law; no post-hoc rationalizations allowed;during same period SEC 						allowed other similar transactions, should have proceeded by rule not 						adjud


				2. NLRB v. Bell Aerospace - had rulemkg auth but refused to use, made 						inconsistent decisions, cts say don’t have to proceed by rule, but better 						if do


				3. Excelsior Underwear - agency prospectively declared new policy in 						adjudication, didn’t apply to case decided, ct said was rule that would 						bind agency


				4. Wyman-Gordon - like Excelsior, no notice & comment so ct said rule 						was invalid; ct said if could have reached decis in adjud in 1st case, 						can in 2nd





			b. Need for and Agency use of Rules


				1. Heckler v. Campbell - SSA trying to determine “disabled” w/in 							meaning of statute, use of experts inefficient & leads to unfair treatmt, 						used notice/comment proced to establish what jobs avail, C. claimed 						disabled, ALJ said could do light work, C says stat gives rt to hearing; 						ct says rt to hearing doesn’t affect what facts are relevant


				2. Allison v. Block - A wanted deferral on farm loans, didn’t fall into any 						statutorily allowable excuses, discretionary temporary relief provision 						never used by Agri Dept, ct said must establish proceds re who gets 						relief, doesn’t need notice/comment, can announce policy in 							adjudication, good time for rule-mkg b/c many similarly situated 						parties


				3. Storer Broadcasting - applicant for frequency can be denied only after 						hearing, rule prevents any entity from owning >5 TV stations, Storer 						applied for 6th license, denied, ct said didn’t get hearing b/c nothing to 					be determined in hearing; can petition for variance if have special circs 					(variance proceeding is informal adjud)


		4. Negotiated Rulemaking





	B. Agency Rules & the Constitution: Delegation of Legislative Power


		1. Delegation Doctrine


			a. A.L.A. Schechter Poultry Corp. v. US -if industry can’t agree on code does 					pres have pwr to establish one; S accused of violating code by not 						following price fixing, SC threw out code on delegation grounds, too 					much pres pwr, unfair compet = anything not in plan, no checks or 						balances


			b. Panama Refining - statute auth by ct didn’t require Pres to seize oil shipped 					in interst comm that exceeded st limits


			c. Carter Coal - ct struck down code of competition b/c delegate was private 					co, also held no Comm Cl pwr to regulate mining


		2. Delegation Doctrine since Panama & Schechter - died post-1937


		3. Delegation Doctrine Revival


			a. Indus. Union Dept., AFL-CIO v. Amerian Petrol. Inst. - if statute has no 					principle, is stdless; if stdless unconst so ct chooses own std;


			b. Mistretta v. US - commission doing purely legis act, ct says following 					principles & guidelines enough (even though Cong gave no policy to 					follow), not executing, actually legislating; ct assumes intelligible 						principle exists


		4. delegation generally


			1. accountability


			2. institutional competence - Congress makes better laws b/c for legis to pass, 					must go thru house, senate & pres approval


			3. separation of functions - by what tasks each branch good at; checks & bals


			4. methods


				1. Congress can name contingency upon which pres can act


				2. congress can provide std, delegate just implementation


					1. US v. Grimaud - statute estab’d policy, Forest Svc just “filled in 							details”


					2. JW Hampton v. US - tested tariff statute to equalize foreign/US 							costs of production, admin agencies can set legis policy based on 							own policy choices rather than discretion of Congress





III. Legislative, Executive & Judicial Influences over Agency Discretion


			SEE CHART


	A. Legislative and Executive Control over Agency Discretion


		1. Legislative Influence over Agency Discretion


			a. Pillsbury Co. v. FTC - Congress delegates to FTC then berates Comm for 					not voting as Congress wants, ct says Congress exerting force over decis-					mkr in adjud violates due process


			b. INS v. Chadha - immigrant who came over as student, lost visa, atty gen 					suspended deportation subj to Congressional approval, Cong used legis 					veto; ct said NO LEGIS VETOS ALLOWED, absence of stds to limit 					Cong. pwr, legis veto severable from statute, if Cong wants to be involved 					need


				1. presentment


				2. bicameralism


			c. Congressional options after Chadha


				1. can pass real statute to trump agency action


				2. can make agency ST, automatically expires if not renewed


				3. can vote against appropriations for agency


				4. approval of agency heads


				5. investigative hearings into agency conduct


			     (6. base-closing comm ex - not legis veto, just legis must vote yes/no w/no 						changes)





		2. Executive Control of Agency Discretion


			Pres pwrs


				1. power to appoint


				2. executive agencies - power to fire (serve at pleasure of Pres)


				3. jawboning - encourage agency heads to stay on good side for 							judgeships, ambassadors etc


		3. Power to Appoint (Appointmts Cl - Art II (2 cl2)


			Appointmt questions


				1. primary or inferior officer?


				2. did creation of agency violate const?


					- specific cntls general, & const spoke specifically in appt cl		


			a. Buckley v. Valeo - pres may appoint agency heads, subheads (officers 					only), if don’t exercise decis-mkg auth are employee not officer; primary 					officers need Pres appointmt & senate confirm, inferior off may be 						appointed w/o senate approval if stat allows, election commisssion


			b. Morrison v. Olson - special prosecutor appointed by atty gen; selected from 					special division apptd by Chief Justice; Chf Jus is primary officer; spec 					pros is inferior officer but not apptd by Pres, has ltd juris, reqd to conform 					to Dept of Jus policies, may be removed only for malfeasance in office; is 					really indep agency that does nothing but prosecute, ct upholds for this 					case only; if were purely exec agency officer couldn’t be apptd by cts





		4. Power to Remove


			a. Humphrey’s Executor v. US - H was FTC Comm against FDR’s price-					fixing laws, FDR removed even though didn’t have pwr to b/c was indep 					agency & fire only for cause; FDR loses


			b. Bowsher v. Synar - Comptroller reqd to say what def will be & where to 					cut, makes decision betwn what OMB wants and what Cong Budg Off 					wants, GrammRudman bill requires Comptroller to make cuts, ct says


				1. comptroller using exec pwr (enforcing law)


				2. comptroller is exec agent, controlled/removable by Cong


				thus, unconst; not comingling all functions


			c. Morrison v. Olson - above, facial challenge to statute auth spec prosecutors, 				is exec pwr, removable only for cause, ct says not unconst limit on Pres 					pwr b/c


				1. atty gen decides whether to appoint spec prosecutor


				2. atty gen has ltd removal pwr


				3. spec pros must follow DoJ regs


			  - Pres pwr to influence result enough to make it const


			d. general - exec agencies gen commingle all functions, so OK; Cong should 					have NO removal pwr; pres pwr to remove purely exec people can’t have 					limitations; Cong. pwr must be in form of passing statutes





		5. Executive Orders


		6. Limits of Executive Control & Role of OMB		


			a. Environmental Defense Fund v. Thomas


			b. Farmworker Justice Fund Inc. v. Brock


		7. Executive and Congressional Participation in Agency Rule-making


			a. Sierra Club v. Costle - Clean Air Act, reqd public docket of all docs recd, 					didn’t say anything re oral communications; ct says oral stuff from 						Congress should be docketed; w/r/to Pres, oral communications 						privileged; ex parte not prob b/c want agency responsive to elected 						officials; argument re merits in absence of statute forbidding 						communications OK; communications by Pres to exec agencies more OK 					(rt to communicate privately w/policymakers); 


			b. general


				- can have ex parte communications from congress for rule-mkg; bribes 					threats not relevant factors so rule can be overturned if decis made b/c of 					them; if consequences of failure to act as requested aren’t spelled out rule 					doesn’t apply


			c. to show improper Congressional pressure


				1. inducement offered outside of scope of factors listed in statute


				2. causation -- improper inducement caused agency to adopt action 							complained of


	B. Judicial Control of Agency Discretion


	    - Congress almost always provides for judicial review or APA defaults for jud 				review


	   - cts almost always sign off before become final/binding


		1. Judicial Review of Findings of Fact -- Substantial Evidence Std


			a. Universal Camera v. NLRB - empee fired, claims retaliatory for 						complaining about probs w/union; adjudication, ct said new std: substan 					evid  based on record as a whole, Congress wanted ct to be more skeptical 					of agencies; doesn’t tell what to do in proceeding w/o record; ct says ALJ 					decis is part of record; lead case in agency fact-finding for formal adjuds; 					give deference but still meaningful review


			b. Perales - substan evid on record is such evid as would convince a 						reasonable mind of a conclusion


		2. Questions of Law


		   - interp of organic statute


			a. NLRB v. Hearst - are indep newspaper vendors employees or indep 						contractors; agency gets to define employees b/c experience w/issues


			b. Chevron v. NRDC - EPA rulemaking (agency has discretion to interp stat in 				rulemaking too); EPA interp of “stationary source” challenged; 						disagreement btwn industry & environmentalists if “bubble concept” is 					proper interp; Congress vaguely worded statute;  if Congress wants cts to 					have pwr must say so; if just gen delegation of pwr, agency wins; clear 					default rule; ct’s test


				1. does Congress express definite intention or ambiguous?


					- if clear intention expressed, is agency’s interp a reas one?


				2. if ambiguous intention, agency’s interp is OK unless irrational


					- desire of SC to protect admin from liberal judiciary


					- rule hasn’t prevented cts from overturning at substan rt


				- easier to say ct’s intention not clear


				- based on idea that Congress intended agency to fill in gaps


			c. Packard - are foremen employees; same statute as Hearst but opposite 					result; labor bd inconsistent on issue; ct can’t rely on agency decis; bd is 					supposed to determine policy w/in limits set by statute; ct decided


			d. INS v. Cardoza-Fonseca - stat says atty gen can suspend deportation if 					immigrant faces loss of life or limb if returned, more likely than not std; 					other section says can grant asylum if well-founded belief of persecution, 					agency interp’d as same std; SC says well-founded fear < more likely than 					not (not same std); judiciary review of stat construction greater than 					agency’s; only if congr. intent unclear does ct look more closely


			e. General


				- how much deference to agency interp of law must ct give?


				views of deference


					1. agency interp likely to be best interp (institutional competence)


					2. even if not best, should be accepted (agency discretion)


					3. best interp is that whatever agency wants goes (agency delegation)


				1. institutional competence


					- agency more likely to know consequences


					- more competent re law b/c knows how law developed


				2. discretion


					- sometimes “best interp” has bad policy results


				3. delegation


					- Congress meant agency to decide; no deference unless Cong gives


					- Cong generally not specific, so don’t know how much deference 							intended or what policy intended


			SEE CHART 11/16 - -continued 2 pgs later


	C. Scope of Judicial Review of Agency Rules -- Hard Look Doctrine/Reasoned 			Decisionmaking


		1. Arbitrary & Capricious Std of Review & rational basis test


		2. Hard Look Doctrine


			a. Motor Vehicle Mfrs Assoc. v. State Farm - passive restraints mandated by 					agency; stat reqd that stds be practicable, meet safety needs, and stated in 					obj terms; new administration rescinded reqmts; ? was scope of review - 					diff b/c dereg rather than reg?; St Farm said no def b/c equally expert 					agency as prior one; SC said same std (substan evid) whether reg or dereg; 				do Overton Park analysis; agency must give expl of why rejected plausible 				alt (requiring indus to use airbags), if don’t, decis gets sent back; 


			b. Baltimore Gas & Electric v. NRDC - nuclear processes; when issue 						hypertechnical, judicial deference is at its maximum as to substantive 					issues


			c. sources of judicial review


				1. organic statute


					- frequently provides provision for jud review (ie direct to ct app)


					- stronger b/c more specific


				2. APA


					- (702 provides jud review if none listed in organic stat


					- Califano v. Sanders - (702 not jurisdictional, serve under 28 USC 							1331(fed ?), base claim on APA (substantive rt to jud review); go 							to dist ct w/juris over parties


					- organic stat may require starting at ct of appeals


					- rules frequently reviewed quickly at DC ct of appeals per org stat


				3. Constitution


			d. judicial review questions


				1. what actions are reviewable? (preclusion)


				2. who can seek review? (standing)


				3. when can you get review? (exhaustion of remedies/ripeness)


				4. where can you get review? (above)


			e. what is reviewable?


				(701 - applies unless


					(a)(1) statute specifically precludes judicial review


						- very rare; don’t want no review for Const claims


					(a)(2) agency action committed to agency discretion by law


						- (706(a)(2)(A) set aside if abuse of discretion


							- can’t determine unless standards in statutory scheme


						- applies when Congress says nothing re judicial review but gives 								no std to judge against


							- intelligible policy may be more accessible to agency than ct


				  - if either exception, ( 702 doesn’t apply


	D. Judicial Review of Agency Non-Action


		1. Heckler v. Chaney - opinion written by Wright (very liberal); challenge to FDA 			claiming lethal injection unsafe & ineffective; complaint re FDA inaction; 				inaction viewed very differently than action (like termination vs failure to give 			in 1st place); status quo is result of pervasive govt action; SC says no rt to 				review; would be diff if was rule-mkg; committed to agency discretion by law


	E. Availability of Judicial Review


	F. APA and Preclusion of Judicial Review


		1. Webster v. Doe - dismissal of CIA employee b/c homosexual; sued for review; 				statute “dripped w/discretion”, Const claim for Equal Protection rt reviewable 				but great def to agency (almost no review at all)


	G. Standing to Seek Judicial Review


		1. Assoc. Industries of NY v. Ickes - consumer want to challenge increase in min 				coal P; ct says consumers have standing even though gen public wouldn’t b/c 				were adversely affected


		2. Assn of Data Processiong Svc Orgs v. Camp - banks not allowed to do 					nonbanking business; Comptroller of Currency allows banks to sell data 				processing services; data processors mad b/c competition; standing not 				question on merits b/c that’s decided at trial; new test for standing:


			1. has party seeking review been injured?


			2. is injured party arguably within the zone of interests protected by statute or 					Const provision under which claiming relief?


			- ct said were w/in zone of ints b/c were part of balance


				- if regulation goes beyond what congress intended, into zone of ints


			- case is foundation for modern standing law


		3. Allen v. Wright - IRS allowed tax exemption for racially segregated religious 				schools, invidious message alone not enough, need material change in own 				position; also claimed injury b/c reduced opportunity to attend integrated pub 				schools; ct said not fairly traceable; break given to 3rd parties so not directly 				affecting pls; ct didn’t want to decide on merits


		4. Lujan v. Defenders of Wildlife - fact that had been to Africa not enough, must 				allege would go back; procedural injury (failure to consult Int. Dept) not 				enough; Congress cannot by statute open cts to those w/o injury


				Hunt - org has standing to sue on behalf of members when


					1. any member would have standing AND


					2. is in purpose of org to pursue these interests


		5. Sanders; Scripps-Howard Radio - FCC awards licenses for frequencies, ct said 				party denied has standing; listeners won’t sue so losing radio station like 				private atty gen


		5. General


			- need stake in outcome to recover


			- very fact specific; easy for ct to say standing if want to hear & vice versa


			1. injury in fact


				- not just physical pain/monetary loss


				- must be personally experienced by pl w/own senses, not just abstact K/


				Sierra Club


					a. aesthetic injury can be injury in fact


					b. for aesthetic environmental injury, must establish that pl 								individually is being injured, someone who has been there & 							would go again


				SCRAP v ICC - ct said students would have standing b/c injured by 						looking at empty cans on running path


			2. is injury fairly traceable to govt conduct you are trying to stop (prox cause)


			3. redressibility - if you win, will problem go away


				a. Simon v. Eastern KY Welfare Rts Org - tax break for clinics for 							indigent; patients sued, SC said no standing b/c despite injury & 						traceable, can’t prove clinic would reopen if tax break restored


			4. zone of interests test


				- can’t raise rts of 3rd parties, only own rts


				- Sanders (above)


				- Barrows v. Jackson - seller sells to black buyer post-Shelley v. Kraemer; 						other homeowners sue for violation of covenant, ct says seller can use 						Shelley as defense & have standing b/c buyer has no power to raise 						own rts


	H. When Should Judicial Review Occur


		1. Finality


			a. FTC v. Standard Oil Co of CA - SOCAL claims FTC proceeding on bogus 					legal theory; asks for jud review of complaint; FTC wins b/c nothing 					collateral or separable about refusal to dismiss, complaint was at heart of 					matter; SOCAL really trying to delay till diff administration


			b. prohibition of interlocutory review


				collateral order exception - where there is clearly separable issue & 						determination of issue would be better off done in advance or if rts not 						preserved by waiting for final judgmt, get interlocutory review


			c. Mathews v. Eldridge - interloc review allowed b/c if Eldridge correct on 					Const issue, every thing else would be moot


		2. Exhaustion of Administrative Remedies


			a. Myers v. Bethlehem Shipbuilding - pl wants dec judgmt that not unconst 					not to pay min wage, claimed not in interst comm, filed complaint in Dist 					Ct saying stat unconst; ct says doesn’t matter if seeking review or seeking 					remedy, must go thru administrative process first


			b. statutory preclusion of other remedies


			c. waiver of unpresented claims


				- use it or lose it; ct wants ben of agency expertise


		3. Ripeness


			a. Abbott Labs v. Gardner - drug labeling caseripeness test for rule


				1. fitness for review prong -- is claim as ready as it will ever be?


				2. what is hardship from waiting for review (requiring to break to claim 						unconst)


			b. Toilet Goods Assn v. Gardner - issue: whether arb/capr to require to allow 					cosmetic inspectors in; ct says wait & see how agency uses pwr & then 					decide; judicial review better later in cts view


			c. problems w/ripeness


				- lots of parties seeking review in diff dists instead of one test case


				- solution: Congress puts time limits on pre-enforcement review


					Eagle-Pilcher v. EPA - can’t challenge limitation period unless


						1. wasn’t ripe in limitations period (need precedent)


						2. notice in Fed Reg inadequate


			d. informal adjuds/interpretive rules


				1. interp rules - don’t create new laws, just agency’s opinion


					NALCO v. Schultz - whether indivs working in automated laundries 							covered by FLSA; need review b/c if not reviewable all 								controversial decis masked as interp; reviewable if:


					a. fixed and final ruling AND


					b. hardship if must violate before get review


				2. informal adjud


					- final when agency takes fixed and final decision


			e. ability to get stay pending judicial review


				1. likelihood of success on merits


				2. suffer irrep injury from agency action if no stay?


				3. 3rd parties w/int in decis?


				4. public int in decis?


